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Complaint (Action No. 1). 


UNITED STATES DISTRICT COURT, 


SourHern District or New Yore. 


seen ncetnamcenn ee EI eta TE 
THomas J. CHIARELLO, 
Plaintiff, 
against 


Domenico Bus Service Inc. and Henry Girwoop, 


Defendants. 


ee 


Plaintiff by his attorneys, Standard, Weisberg, Hecker- 
ling & Rosow, complaining of the defendants herein, a)- 
leges as follows: 


FIRST: That at all the dates and times hereinafter 
mentioned, the plaintiff is and was a citizen of the State 
of New York and residing at 148 Figurea Avenue, Staten 
Island, New York. 


SECOND: Upon information and belief that at all the 
dates and times hereinafter mentioned, the defendant, 
Domenico Bus Service Inc. was and still is a foreign cor- 
poration duly organized and existing by virtue of the laws 
of the State of New Jersey, maintaining its personal 
office in Bayonne, New Jersey. 


THIRD: Upon information and belief that at all the 
dates and times hereinafter mentioned, the defendant, 
Domenico Bus Service Inc., was and still is authorized and 
licensed to transact business in the State of New York 
and it transacts business in the State of New York, includ- 
ing the transportation of passengers for hire within the 
City of New York. 
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FOURTH: Upon information and belief that at all the 
dates and times hereinafter mentioned, the defendant, 
Henry Girwood, was and still is a resident of Kearny, 
New Jersey. 


FIFTH: That the jurisdiction of the within action is 
based upon the diversity of citizenship as between the 
plaintiff and defendants. 


SIXTH: That the matter in controversy herein, exclu- 
sive of costs and interest is in excess of the sum of $10,000. 


SEVENTH: That at all the dates and times hereinafter 
mentioned, the defendant, Domenico Bus Service Inc., 
was the owner of a certain General Motors Bus, bearing 
license plate No. OXN 242 issued by the Motor Vehicle 
Department of the State of New Jersey. 


EIGHTH: Upon infermation and belief, that at all the 
dates and times hereinafter mentioned, the defendant, 
Henry Girwood, was operating the aforesaid motor ve- 


hicle with the knowledge, consent and permission of the 
defendant, Domenico Bus Service, Inc. 


NINTH: Upon information and belief, that at all the 
dates and times hereinafter mentioned, the said vehicle 
was controlled by the defendant, Henry Girwood, with the 
knowledge, consent and permission of the defendant, Do- 
menico Bus Service Ine. 


TENTH: That at all the dates and times hereinafter 
mentioned, the defendant, Henry Girwood, was in the em- 
ploy of the defendant Domenico Bus Service Ine. 


ELEVENTH: That at all the dates and times herein- 
after mentioned, the defendant, Henry Girwood, was per- 
forming services as a bus driver on behalf of the defend- 
ant, Domenico Bus Service Ine. 


TWELFTH: That at all the dates and times hereinafter 
mentioned, the plaintiff was operating a motor vehicle 
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bearing license No. JR 7207 duly issued by the Motor Ve- 
hicle Bureau of the State of New York. 


THIRTEENTH: That at all the dates and times herein- 
after mentioned. the aforesaid motor vehicles were oper- 
ated in the vicinity of the New Jersey entrance of the Bay- 
onne Bridge. 


“FOURTEENTH: That on or about June 30, 1972, with- 
out any fault on the part of the plaintiff and by reason of 
the recklessness, carelessness and negligence of the de- 
fendants, their agents, servants and/or employees, the 
defendants’ motor vehicle was caused to run into and 
strike the rear of the plaintiff’s motor vehicle and as a 
result thereof, the plaintiff was caused to be injured. 


FIFTEENTH: That by reason of the premises aforesaid, 
plaintiff was rendered sick, sore, lame and disabled and 
sustained severe permanent personal injuries, was re- 


quired and still is required to undergo medical care and 
attention and has expended and will in the future ex- 
pend sums of money in endeavoring to cure himself of 
his injuries, and has been disabled from performing his 
usual daily labors and will in the future be disabled from 
performing his usual daily labors, and has lost sums of 
money which he otherwise would have earned as wages 
and has sustained pain and _ serious personal injuries, 
all to his damage. 


Wuererore, plaintiff demands judgment in the sum of 
Two Million ($2,000,000.00) Dollars, all together with the 
costs and disbursements of this action. 


Sranparp, Wersperc, Heckerting & Rosow 
Attorneys for Plaintiff 
By: Morton J. Heckerling 
A Member of the Firm 
Office & P. O. Address 
38 Park Row 
New York, N. Y. 10038 
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UNITED STATES DISTRICT COURT, 


SouTHerN District or New York. 


— 


THomas J. CHIARELLO, 
Plaintiff, 
against 


Domenico Bus Service Ine. and Henry Girwoop, 


Defendants. 


73 Civ 2962 
Judge Metzner 
—— 


Defendants, Domenico Bus Service Inc. and Henry Gir- 
wood, by Daniel J. Coughlin, their attorney, answering 
the complaint of the plaintiff, allege: 


1. Deny having knowledge or information thereof suf- 
ficient to form a belief as to the truth of each and every 


allegation contained in paragraphs designated “First”, 
“Fifth”, “Twelfth”. 


2. Deny each and every allegation contained in para- 
graphs designated “Sixth”, “Fourteenth”, “Fifteenth”. 


First DEFENSE 


3. That any injuries allegedly sustained by the plain- 
tiff were caused, or contributed to, by the negligence and 
carelessness of the plaintiff. 
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SECOND DEFENSE 
+. That this Court does not have jurisdiction over che 
persons of the defendants nor over the subject matter 
in litigation. 
THIRD DEFENSE 
3. That the complaint does not set forth a cause of action 
upon which relief may be granted in any Court sitting 
within the territerial limits of the State of New York. 
FOURTH DEFENSE 
6. That the venue of this action has been improperly 


laid in the Federal Court sitting within the limits of the 
State of New York. 


Wuererore, defendants Domenico Bus Service Ine., and 
Henry Girwood, demand judgment dismissing the com- 


plaint of the plaintiff, together with eosts and disburse- 
ments herein. 


Dated: New York, New York 
August 3, 1973 


DANIEL J. COUGHLIN 
Attorney for Defendants 
Domenico Bus Service and Henry Girwood 
Office and P. O. Address 
110 William Street 
New York, New York 10038 
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THOMAS J. CHIARIELLO, 


Plaintiff, 


INTERROGATORIES 
- against - 


DOMENICO BUS SERVICE INC. 
et ano, 


Defendants. 


PLEASE TAKE NOTICE that the defendant requires the plaintiff to answer 
separately and fully, in writing and under oath, the following interrogatories, 
pursuant to Rule 33 of the Rules of the Civil Practice. These interrogatories shall 
be deemed continuing so as to require supplemental answers if you or your attorneys 
obtain further information between the time answers are served and the time of 
trial. 

State the plaintiff's ful! name, age and place of birth. 


Has he ever been known by any other name and, if so, give the other 
name or names and state where and when such names were used by him. 


Has his name ever been legally changed and, if so, state when, where 
and through what procedure. 


State the plaintiff's present residence address and the period during 
which (he) or (she) resided at said address. 


List all addresses at which the plaintiff resided during the past ten years 
and the dates of the use of each. 


Is the plaintiff married? If so, 


a) Give the spouse's full name. 

b) Ifa female, her maiden name. 

c) His or her address for the five years before marriage. 
d) The date and place of marriage. 
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e) State whether or not the Spouse is living with the plaintiff. 
f) If not, when the separation occurred, and 
g) The spouse's present address. 


If the plaintiff was previously married, state for each previous spouse: 


a) The nave and present residence address of each spouse. 

ib) The dates of commencement and termination of each marriage. 

c) The place where each ceremony was performed. 

d) For each marriage, please state the manner 

e) If any marriage was terminated by divorce, state for each such 
divorce the countuy and state or place where the action was filed 
and the grounds alleged in said action and by whom filed. 


For the ten years immediately preceding the date of the incident referred 
to in the complaint, state: 


a) The names and addresses of each of the employers of the plaintiff. 

b) The dates of commencement and termination of each such source 
of employment. 

c) Detailed description of the services or work performed for each 
source of employment. 

d) The average weekly wages or earnings from each place of employment. | 

e) For each employer, whether a physical examination was required, and 
if so, state the date, place and person giving the physical examination. 

f) The name of the immediate boss, foreman or other superior at each 
of the places of employment listed above. 


What is the plaintiff's social security number? 


Has the plaintiff ever drawn social security benefits for disability ? 
If so, state: 


a) His residence at the time. 

b) The social Security office through which the claim was filed. 
c) The nature and extent of the disability. 

d) The length of time of such disability and the beginning date. 


Did the plaintiff ever receive any disability pension, income or insurance 
or any workmen's compensation from any agency, Company, person, 
corporation, state or government? If So, state: 


a) The nature of any such payment. 

b) Dates such income was received. 

c) For what injuries or disability and how such injury occurred 
or disability arose. 

d) By whom paid. 

e) Whether or not there was any disability at the time of the incident 
referred to in the complaint. 

f) If so, the nature and extent of such disability. 


With respect to each of the five years preceding the date of the alleged 
accident state: 
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a) His yearly gross income. 

b) His yearly net income. 

c) The name and address of the person, firm, or corporation having 
cistody of any papers pertaining to his income. 


Were income tax returns filed with the Director of Internal Revenue 
for any of the past five years or with any State tax authority or depart- 
ment ? 

If so, state: 


a) The office of the Director of Internal Revenue with which each 
return was filed. 
b) The amount reported in each return as earned income. 


c) The years for which filed as to Director of Internal Revenue. 

d) The state tax authority or authorities with whom such returns were 
filed. 

e) The years for which filed with such state tax authority or 
authorities. 

f) The amount of tax shown to be due on each return. 


State the name and address of each school, college, or educational 
institution the plaintiff attended, listing the dates of attendance and 
the courses of study. 


Did the plaintiff ever serve in the Armed Forces or perform services 
for any branch of any governmental agency? If so, state: 


The name of each such organization and the particular branch. 
The dates and places of such services. 

Serial or identification number. 

Whether or not a physical exam was required, and if so, the dates 
and places of such exams. 

The date of termination of such services. 

A detailed description of the reason why the services were dis- 
continued. 


Was the plaintiff ever rejected for military or government service for 
physical reasons? If so, state: 


a) The date thereof. 
b) The condition for which rejected. 
c) The agency so rejecting. 


Did the plaintiff ever receive a discharge from military or government 
service for physical reasons? If so, state: 


a) The date thereof. 
b) The condition for which discharged. 
c) The agency so discharging plaintiff. 


Did the plaintiff suffer any injuries in any acci‘‘ent either prior or 
subsequent to the incident referred to in the complaint? If so, state: 


a) The date and place of such injury. 
b) A detailed description cf all the injuries. 
c) The names and addresses of any hospitals rendering treatment. 
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The names and addresses of all physicians, surgeons, osteopaths, 
chiropractors, or other medical practitioners rendering treatment. 
If -ompensation was made in any manner for any such injury, state 
the names and addresses of each and every person or organization 
paying such compensation and the amount thereof. 


Has the plaintiff ever had any serious illness, sickness, disease, or 


surgical operations, either prior or subsequent to the incident referred 
to in the complaint? If so, state: 


The date and place. 

A detailed description of symptoms. 

The names and addresses of any hospitals rendering treatment. 
The names and addresses of all physicians, surgeons, osteopaths, 
chiropractors, or medical practitioners rendering treatment. 

The approximate date of recovery. 

If there was incomplete recovery, the date the condition became 
Stationary and a description of the condition at that time. 


Was the plaintiff ever turned down or rated by any company for accident, 
health, or life insurance? If so, state: 


a) The name and address of such company or companies. 
b) The date thereof. 
c) The reason therefor. 


Has the plaintiff ever entered or been committed to any institution, 
either public or private, for the treatment or observation of mental 
conditions, alcoholism, narcotic addiction, or disorders of any kind? 
If so, state: 


The name and address of such institution. 

The length of stay and the dates thereof. 

The purpose or reason for entry into such institution. 

The name and address of the doctor who treated the plaintiff 
for such condition. 


State whether you have made any statement or statements in any form 
to any person regarding any of the events or happenings referred to in 
your complaint. If so, state: 


a) The name and address of the person or persons to whom such 
statements were made. 

b) The date such statements were made. 

c) The form of the statement, whether written, oral, by recording 
device or to a stenographer. 

d) Whether such statements, if written, were signed. 

e) The names and addresses of the persons presently having custody 
of such statements. 


State the full name and last known address, giving the street number, 
city and state of every witness known to you or to your attorneys who 
has any knowledge regarding the facts and circumstances surrounding 
the happening of the incident referred to in the complaint or your alleged 
injuries including, but not being limited to, eyewitnesses to such event, 
as well as medical witnesses and other persons having any knowledge 
thereof. 


INTERROGATORIES (ACTION NO. 1) 


If any of the witnesses listed above or whom you propose to use at the 
trial are related to you or to each other, please state the nature of 
such relationship. 


State the full name and last known address, giving the street, state 
number, city and state, of every witness known to you or to your 
attorneys who claims to have seen or heard the defendant make any 
statement or statements pertaining to any of the events or happenings 
alleged in your complaint. 


Supply the following information with respect to each individual whose 
name you have given in the answer to the preceding interrogatory: 


a) The iocation or locations where the defendant made any such 
statement or statements. 

b) The name and address of the person or persons in whose presence 
the defendant made any such statement, statements. 

¢) The time and date upon which the defendant made any such statement 
or statements. 

d) The full name and address of any other person who was present at 
the time and place the defendant made such statement or statements 

e) Whether you or anyone acting on your behalf obtained statements 
in any form from any persons who claim to be able to testify to the 
statements or statements made by the defendant. 


If the answer to paragraph (e) above is in the affirmative, then state: 


a) The names and addresses of the persons from whom any such 
statements were taken. 

b) The date upon which said statements were taken. 

c) The names and addresses of the persons and employers of such 
persons who took such statements. 

d) The names and addresses of the persons having custody of such 
statements. 

e) Whether such statements were written, oral, recording device 
or by court reporter or stenographer. 


State whether you, your attorney, or anyone acting on your or their 
behalf obtained statements in any form from any persons regarding 
any of the events or happenings that occurred at the scene of the 
incident referred to in the complaint immediately before, at the 
time of, or immediately after said incident. If so, state: 


a) The name and address of the person from whom any such statement 
were taken. 

b) The dates on which such statements were taken. 

c) The names and addresses of the persons and employers of such 
persons who took such statements. 

d) The names and addresses of the persons having custody of such 
statements. 

e) Whether such statements were written by recording device, by 
court reporter or stenographer. 


State the names and addresses of any and all proposed expert witnesses, 
and the technical field in which you claim they are an expert. 
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Do you intend to rely upon any medical text in your cross-examination 
of this defendant's medical experts? If so, state: 


a) The exact title of each medical text upon which you intend to rely. 
b) The name and address of the publisher of each such medical text. 
c) The date upon which each such medical text was published. 

d) The name of the author of each such medical text. 


Please state in detail the nature of the injury or injuries allegedly sus- 
tained by the plaintiff as a result of the incident referred to in the 
complaint. 


With respect to the injuries allegedly suffered, state: 


a) The extent and nature of any disability. 

b) Describe in detail the location of any pain suffered and the duration 
and intensity of such pain 

c) Whether or not the plaintiff suffered any restraint of his normal 
activities due to the injuries allegedly suffered, and describe in 
detail the nature of such restraint and the dates plaintiff suffered 
the pain. 


If any treatment was given with respect to the injuries allegedly suffered, 
state: 


a) The name and of each hospital at which treated or admitted. 

b) The dates on which said treatment was rendered, including the dates 
of entry and discharge into and from said hospital or hospitals. 

c) Itemize the charges rendered by each of the hospitals listed above. 

d) State the name and address of each doctor or medical vractitioner of 
any type whatsoever who had examined or treated the plaintiff with 
respect to the injuries alleged. 

e) Itemize the cost and expenses of such examinations or treatments 
by the doctors listed above. 


State the treatment, or procedures or operations that have been performed 
in connection with the alleged injuries at any hospital and give the name 

of the hospital and the name of the doctor or doctors giving the treatment 
or performing the procedures and the dates upon which they were given 

or performed. 


Since the date of the incident referred to in the complaint, was the 
plaintiff treated or examined by any other doctor or medical practitioner 
of any type whatsoever whose name you have not heretofore supplied. 

If so, state: 


a) The name and address of each doctor or medical practitioner of 
any type whatsoever who examined, treated, conferred, or con- 
sulted wit’ the plaintiff and the dates of the same. 

b) The condiiion for which said care or treatment or attention was 
rendered. 
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If the plaintiff has incurred any medical bills in connection with the 
alleged injuries not heretofore listed, please state: 


a) The total amount of each such bill. 
b) The person to whom such amount was paid. 
Cc) he service or thing for which the bill was rendered. 


Did or does the plaintiff wear any type of orthopedic appliance? It so, 
State: 


a) The name of the doctor who fitted or prescribed said appliance. 

b) Describe the appliance and state its cost. 

c) When did he start wearing said appliance. 

d) When did he stop wearing said appliance. 

e) Was said appliance worn constantly or intermittently during the 
foregoing period, and if both, state the period in which it was worn 
constantly. 


Has the plaintiff ever been involved in any other legal action, either as 
a defendant or as a plaintiff? If so, State: 


a) The date and place each such action was filed, giving the name of 
the court, the name of the other party or parties involves, the 
number of such actions and the names of the attorneys representing 
each party. 

A description of the nature of each such action, 

The result of each such action, whether or not there was an appeal 
and the result of the appeal and whether or not such case was re- 
ported and the name, volume number and page citation of such 
report. 


Has the plaintiff sustained any additional financial expenses as a result 
of the incident complained of, other than those covered by preceding 
interrogatories? If so, state: 


a) The nature and amount of such expense. 

b) The date thereof. 

c) The names and address of any persons to whom any inoney so 
claimed as an additional expense was paid. 


State in detail the acts or omissions which gonstituted the negligence of 
the defendant, its agents, servants and/or employees as alleged in the 
complaint. 


Set forth whether there \vas actual or constructive notice. 


Has the plaintiff ever pleaded ¢ ‘ilty to or been convicted of any crime 
other than traffic violations? If so, please state: 


a) The nature of the offense. 

b) The date. 

c) The county and state in which plaintiff was tried. 
d) The sentence given plaintiff. 


Has the plaintiff ever entered or been committed to any institution, 
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either public or private, for the treatment or observation of mental 
conditions, alcoholism, narcotic addiction, or disorders of any kind? 
If so, state: 


a) The name and address of such institution. 
li b} The length of plaintiff's stay and the dates thereof. 
c) The purpose or reason for plaintiff's entry into such institution. 
d) The name and address of the doctor who treated the plaintiff for 
such condition. 


44. }iease list all violations of the motor vehicle or traffic laws or ordi- 
nances to which the plaintiff has pleaded guilty or nolo contendere and 
to which the plaintiff has been found guilty, the date of such offense, 
the court in which the case was heard and the nature of the violation 
ciiarged. 


45. At the time of the incident referred to in the complaint, did the plaintiff 
have a valid license to operate a motor vehicle? If so, state: 


a) The state issuing it. 

b) The expiration date. 
ty c) The number of such license. 
d) Whether there were any restrictions on said license and if so, the 
nature of the restrictions. 


| 46. Has the plaintiff ever had a license to operate a motor vehicle suspended | 
I! or revoked? If so, state: 


a) ‘Vhen and wheve it was suspended or revoked. 
b) The period of such suspension or revocation. 

c) The reasons for such suspension or revocation. 
d) Was such suspension or revocation lifted ? 


47. State the purpose of the automobile trip the plaintiff was on at the time 
of the incident referred to in the complaint. 


48. State the exact destination. 

4G. State the time and point of departure. 

50. State the time and place of all stops and departures between the com- 
mencement of the trip and the time of the incident referred to in the 


complaint. 


ol. If the plaintiff was a passenger, state: 


a) Whether or not (he) or (she) was paying any of the expenses of the 
‘a trip. 
b) Whether or not plaintiff owned any interest, direct or indirect, in 
the vehicle. 
c) Whether or icc the plaintiff decided or controlled the route taken. 


92. State .uether there was any contract agreement or understanding between 
the plaintiff and the driver and/or the owner of the vehicle in which the 
plaintiff was riding at the time of the incident referred to in the complaint, 
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as to compensation for permission to ride in said vehicle, sharing 
expenses thereof, control of the vehicle or an arrangement for pooling 
the respective vehicles for joint use or otherwise. 


Give the name and address of the owner of the -vehicle in which the 
plaintiff was riding at the time of the incident referred to in the 
complaint. 


Describe the weather conditions at the time of the incident referred to 
in the complaint. 


State whether the roadway was wet or dry. 
Describe the visibility at the time, i.e., good, good, fair or poor. 


State whether or not the plaintiff was familiar with the scene of the 
incident referred to in the complaint prior thereto. 


State in detail the manner in which you assert that the incident referred 
to in the complaint occurred, specifying the speed, position, direction, 
and location of each vehicle involved during its approach to, at the time 
of and immediately after the collision. 


Did the plaintiff consume any alcoholic beverage of any type, or any 
Sedative, tranquilizer or other drug, medicine or pill during the 48 
hours immediately preceding the incident referred to in the complaint ? 
If so, state: 


The nature, amount and type of item consumed. 

The amount of time over which consumed. 

The names and addresses of any and all persons who have any 
knowledge as the consumption of these items. 


State whether or not the vehicle in which the plaintiff was riding was 
repaired? If so, state: 


The date thereof. 

The name and address of the person or corporation making such 
repairs. 

The nature of such repairs. 

The cost of such repairs. 

If written records or memoranda were made of such repairs, state 
where, when and the names and addresses of the person making 
such records or memoranda, the present whereabouts of ‘he memo- 
randa, and the name and address of the person in possession or 
custody of such records or memoranda. 


If the vehicle was not repaired, siate whether or not an estimate of the 
necessary repairs was made. [f so, state: 


a) The name and address of the person making such estimate. 
b) If it was written, the name and address of any person having 
custody of a copy thereof. 


Does the plaintiff, his attorney, insurance carrier or anyone acting on 
his or their behalf, have or know of any photographs, .motion pictures 


Sell 


63. 


64. 


65. 


66. 


67. 
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maps, drawings, diagrams, measurements, surveys or other descrip- 
tions concerning the events and happenings alleged in the complaint, the 
scene of the accident, or the areas or persons or vehicles involved 
made either before, after or at the time of the events in question, in- 
cluding any photographs made of the plaintiff at any time since the 
incident referred to in the complaint and if so, as to each such item, 
state: 


a) Its nature. 

b) Its specific subject matter. 

c) The date it was made or taken. 

d) The name and last known address of the person making or taking it. 
e) What each such item purports to show or illustrate or represent. 

f) The name and uddress of the person having custody of such item. 


If the plaintiff is still receiving medical services or treatment of any 
nature whatsoever, state: 


a) The name or names of the person or persons attending him. 
b) The approximate frequency of said treatment or service. 
c) The date plaintiff last received said treatment or service. 


State the dates during which the plaintiff was confined following his 
discharge from the hospital. 


At the time of the incident referred to in the complaint, did the plaintiff 
have any condition for which he wore eye glasses or for which eye 
glasses had been prescribed and if so, state 


a) A brief description of the condition. 

b) Was the plaintiff wearing glasses at the time in question? 

c) The name and address of the doctor or person who prescribed eye 
glasses for the plaintiff. 


Please list all medicine purchased or used by the plaintiff in connection 
with the treatment of the injuries complained of, the cost thereof, and 
the store from which purchased. 


Was the plaintiff charged with any violation of law arising out of the 
incident referred to in the complaint, and if so, state 


a) The plea entered by the plaintiff to such charge. 

b) The court in which the charge was heard. 

c) The nature of the charge. 

d) Whether or not the testimony at any trial on said charge was taken 
down or recorded in any manner whatsoever. 
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If such testimony was taken down or recorded, state by whom it was 
recorded and whether a transcript has been made of such recording. 


a) Ifa transcript has been made state who has possession of the 
transcript at this time. 
b) If there was a hearing or trial on any such charge, please state: 


(1) The date of the hearing or trial. 
(2) The names and addresses of person or persons who were 
subpoenaed or who appeared as witnesses. 


Dated: New York, New York 


August 3, 1973 


DANIE « COUG N 

Attorney for Defendants 

DOMENICO BUS SERVICE INC. and 
HENRY GIRWOOD 

Office and P. 0. Address 

110 William Street 

New York, New York 10038 


STANDARD, WEISBERG, 
HECKERLING & ROSOW, ESQS. 
Attorneys for Plaintiff 
38 Park Row 

New York, N. Y. 10038 
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UNITED STATES DISTRICT COURT, 


SourHern Disrricr or New York. 


ee peer 


THomas J. CHIARELLO, 


Plaintiff, 
against 


Domenico Bus Servicg, Ine. et ano., 


Defendants. 


Index Number 7302962 CMM 
‘ ‘ 
Plaintiff answering the interrogatories propounded by 


the defendant by his attorneys Standard, Weisberg, Heck- 
erling & Rosow, states as follows: 


1. Thomas J. Chiariello, January 14, 1937, New York 
City. 

2. No. 

3. No. 


4. Plaintiff at the time of his accident was residing at 
148 Figurea Avenue in Staten Island, New York. 


5. 1963-1965 2041 East 8th Street Brooklyn, New York 
11223 


1965-1973 148 Figurea Avenue Staten Island, New York 
10312 


1973-present 511 So. Highlands Drive Hollywood, Flor- 
ida 33021 


6. Plaintiff is married. 
a. Angela 
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. Angela H. Cardillo 


. 5221 17th Ave.; Bklyn., N. Y. 
2051 East 8th St., Bklyn., N. Y. 


d. 6/11/61; Holy Ghost R.C. Church, 45th St. 17th 
Ave., Bklyn., N. Y. 


e. Plaintiff is residing with his spouse. 

. Inapplicable 

- Inapplicable 

7. Plaintiff was not previously married. 

8. a. Universal Stevedore, 1 Broadway, New York City 


. Plaintiff commenced his employment on November 
1, 1967 and has performed no work from the date 
of his accident to the present date. 


. Plaintiff’s work was that of superintendent of the 


Military Ocean Terminal at Bayonne, New Jersey. 


. Plaintiff earned approximately $17,000.00 a year. 
. No. 
f. Mr. Bob Martin 
9. Plaintiff’s social security number is 127-28-0114. 
10. No, except for present injuries. 
11. Yes: 
a. Social Security & Union Mutual Disability Insurance. 
b. January 1, 1973 
. The injuries inyolved in the current accident. 
d. Social Security & Union Mutual Disability Insurance 


e. and f. Injuries involved in the current accident. 
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a. $17,000.00 for 1971, other years not available 
b. $17,000.00 for 1971, other years not available. 
c. Plainti.? will obtain information from tax reports. 


a Income tax returns not currently 


will be made available at a later 
i | date. 
ef 
fe] 
14. McDonough School, McDonough, Maryland, 1943- 
1955, Academie Course 
Jniversity of Miami, Coral Gables, Fla., 1955, Business 
Course 
15. Yes. 
a. United States Air Force 
. Dee. 16, 1955-—-May 7, 1959, Lackland A. F. Base, 
Texas & Laredo A. F. Base, Texas. 
AF11312340 
- Yes, New York City 


. Honorable Discharge 


¢ 


] 
a | available; will be obtained and 


': Honorable Discharge 
16. No. 

1/7, No. 

18. a. No. 

Db 
Ke 


d. 
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19. Appendix removed 1953 or 1954, Union Memorial 
Hospital, Baltimore. Maryland. Attending doctor: Dr. 
Willgas. 

20. No. 

21. No. 


a. Motor Vehicle Department, Albany, N. Y. 
b. Date not known. 

Writte.. 
d. Signed. 
e. Motor Vehicle Bureau 


23. Plaintiff up to the present time has not obtained 
the names of any witnesses to the happening of his acci- 
dent. Plaintiff’s medical witnesses are those physicians 
who treated him for the injuries he sustained and whose 
names and addresses are hereinafter set forth. 


24. Plaintiff intends to use those witnesses who may 
come to plaintiff’s attention and who have knowledge of 
the circumstances surrounding the accident, and those 
medical witnesses who treated the plaintiff for the injuries 
he sustained and who will in the future treat the plain- 
tiff for the injuries he sustained. 


25. The police offers at the scene of the accident whose 


names and addresse. are currently not known. 


26. a. The driver of the bus made statements at the scene 
of the accident. 


Such statements were made to police officers. 


Following the accident. 


Plaintiff is not aware of any other persons being 
present. 


None to date. 
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27. Not applicable. 


28. Other than police report, no other statements ob 
tained. 


29. Plaintiff at this point in time cannot state whether 
expert witnesses are required other than medical experts 
previously indicated. 


30. Plaintiff is not aware of the statements of defend- 
ant’s medical experts and cannot at this time answer this 
interrogatory. 


31. As a result of the accident, the plaintiff sustained 
an acute muscular ligamentous sprain and derangement 
of the cervical and upper dorsal spine with secondary 
development of a cervical radiculitis and traumatic myo- 
sitis of the paravertebral musculature of the cervical 
spine. Plaintiff has a nerve root compression involving 
the brachial plexus in the cervical area which is indicative 
of discogenic disease. Plaintiff sustained injury of the 
lumbar and lumbo-sacral area in the nature of acute muscu- 
lar and ligamentous sprain and derangemert with sec- 
ondary develoy»yment of right sided sciatic neuritis with 
nerve root compression, and herniated intervertebral disc 
at L4-5 on right side and L5-S1 on right side. Plaintiff 
experienced muscle spasm, limitation of motion, atrophy. 
reflex changes and weakness in dorsiflexors of foot and 
ankle and extensors of big toe with associated sensory 
azd motor changes. Plaintiff has numbness and para- 
esthesias in the toes of right foot, pain in right ankle, 
pain and stiffness of the cervical spine, pain in right 
shoulder and scapular area with numbness and paraes- 
thesias in fingers of right hand with associated swelling 
of the fingers of the right hand. Plaintiff experienced 
sexual impotency, severe headaches and nervousness. 
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32. a. Previously described. 
b. Previously described. 


c. Plaintiff suffers pain from the date of the accident 
up to the present date and plaintiff has been totally 
disabled from the date of the accident to the pres- 
ent date and will be totally disabled for an indefinite 
period of time in the future. 


33. a. Richmond Memorial Hospital, Staten Island, New 
York. 

St. Vincent’s Medical Center, Staten Island, New York. 

Richmond Memorial Hospital, Richmond, Virginia. 


b. Plaintiff was treated at Richmond Memorial Hospital 
on July 14, 1972, August 29, 1972, November 2, 1972 
November 9, 1972, November 14, 1972, November 16, 
1972 and December 11, 1972: Plaintiff was treated at 
St. Vincent’s Medical Center on August 22, 1972, 
August 24, 1972, August 25, 1972, August 31, 1972, 
September 5, 1972, September 6, 1972, September 30, 
1972; Plaintiff was treated at Richmond Memorial 
Hospital in Virginia as an in-patient from January 
26, 1973 to January 31, 1973. 


. Plaintiff’s bill at Richmond Memorial Hospital in 
Staten Island was approximately $256.00, at St. Vin- 
cent’s Hospital in Staten Island $112.50, at Richmond 
Memorial Hospital in Virginia $507.90. 


. Dr. L. Jackson Spitz, 902 East 86th Street, Brooklyn, 
New York; Dr. Luis G. Moreno, 288 Newdorp Lane, 
Staten Island, New York; Dr. Benjamin E. Lanier, 
925 Ocean Avenue, Brooklyn, New York; Dr. H. R. 
Leventhal, 1099 Targee Staten Island, New York; Dr. 
Laurie EK. Rennie, Lee Medical Building, 1805 Monn- 
ment Avenue, Richmond, Virginia; Dr. N. D. Crishne 
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Urs, 1877 Clove Road, Staten Island, New York: Dr. 
Arthur Friedman, 14 East 90th Street, New York, 
New York. 


» Dr. Urs—$125.00; Dr. Spitz—$291.00; Dr. Frank— 
$145.00; Dr. Rennie—$¢242.50; Dr. Moreno—55.00; 
Dr. Lanier—$100.00;: Dr. T.eventhal—$20.00: Dr. 
F'riedman—$250.00. 


34. Plaintiff received at the St. Vincent’s Hospitai cervi- 


eal traction, heat and massage; at Richmond Hospital in 
Staten Island, plaintiff received cervical traction; at 
Richmond Memorial Hospital in Richmond, Virginia, plain- 
tiff received a lumbo-cervical myelogram. 


35. Plaintiff to date has not received treatment from 
any other doctor than hereinabove stated. 


36. Wet heat pack, back brace, cane, orthopedic mattress 
—approximately $375.00. 


37. a. Intermittently, plaintiff uses heat pack, Lack brace, 
eane and orthopedic mattress; Dr. Urs, Clove Road, 
Staten Island—soft collar brace Dr. Rennie, Rich- 
mond Virginia—heat pack; Dr. Spitz, Brooklyn, New 
York—back brace and cane; Dr. Moreno—orthopedic 
mattress. 


. Heat pack—¢10.00 
Back brace—$12.95 
Cane—$6.00 
Orthopedic mattress—$345.00 
Collar brace—$7.95 


. Approximately July, 1972. 


. and e. The aforesaid appliances are used some inter- 
mittently and some constantly. 


38. No. 
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39. Plaintiff to date has not had any additional financial 
expenses. Plaintiff anticipates that there will be future 
expenses for medical and surgical treatment. 


40. The defendant, its agents, servants and employees 
were reckless, careless and negligent in allowing and per- 
mitting its omnibus to run into the rear of the plaintiff’s 
motor vehitle and strike same, in failing to properly 
observe the plaintiff’s motor vehiéle, in failing to bring 
its motor vehicle to a halt prior to striking the plaintiff’s 
motor vehicle, in so operating its motor vehicle ~ der the 
existent conditions so that the defendant’s motor vehicle 
was caused to strike the plaintiffs motor vehicle which 
was at a stand still, in failing to observe the existent 
conditions at the place of oecurrence and in so operating 
its motor vehicle so as to cause the accident. 


il. The defendant’s employee was in control of its omni- 
bus at the time of the accident. 


42. No. 

43. No. 

44. None 

45. a. New York State 
b. 1975 

€. C083123448783091 1-37 
d. corrective lens 

46. No. 


47. Plaintiff was returning from his plae: of employment 
to his home. 


48. Plaintiff’s home. 


49. Approximately 6:10 P.M. 
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50. Plaintiff stopped for traffic lights and was stopped 
at the time of the accident. 
51. Not applicable. 
52. None 


53. Angela H. Chiarello, 148 Figurea Avenue, Staten 
Tsland, New York. 


54. It had rained prior to the time of plaintiff’s accident. 
55. Roadway was wet. 
56. Visibility was good. 

. Plaintiff was familiar with the scene of accident. 


The defendant’s motor vehicle ran into the rear 
of the plaintiff’s motor vehicle. Both vehicles were headed 
in the same direction. Plaintiff’s motor vehicle was at a 
stop. Defendant’s motor vehicle struck plaintiff’s motor 
vehicle in the rear. 


59. No. 

60. Plaintiff’s vehicle was not repaired. 
61. Plaintiff’s vehicle was a total wreck. 
62. No information. 


63. Plaintiff is still in need of surgical repair of the 
herniated disc. 


64. Plaintiff has been intermittently confined to his bed 
and home from the date of the accident up to the present 
time. 

65. a. For corrective vision. 


b. Yes. 


66. Plaintiff has purchased medication at various drug 
stores. The estimated cost of such medication is $3,000.00 
to date. 
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67. No. 


68. Plaintiff is not aware of any testimony taken in 
connection with the accident. 


Dated: New York, New York 
September 20, 1973 


Yours, ete., 


Siranparp, Wetsperc, Heckertinc & Rosow 
Attorneys for Plaintiff 
By: /s/ Morton L. Heckerling 
A Member of the Firm 
Office & P. O. Address 
38 Park Row 
New York, New York 10038 
To: 
.- Daniel-J. Coughlin 
Attorney for Defendants 
Domenico Bus Service, Inc. and Henry Girwood 
110 Williams Street 
New York, New York 
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UNITED STATES DISTRICT COURT, 


SoutHern District or New York. 


—_——$—$ $$ $$ —— 
Tuomas J. CHIARIELLO, 
Plaintiff, 
against 


Domenico Bus Service Ine. and Henry Girwoop, 


Defendants. 


73 Civ. 2962 
Judge Metzner 
A _——— 


On the 2nd day of May, 1975, the parties to this action 
or their attorneys appeared before the Court at a pre- 
trial conference pursuant to Rule 16 of the Federal Rules 
of Civil Procedure, and the following action was taken: 


1. The pleadings were deemed to be amended in ac- 
cordance with the framing of the issues in this action 
- in paragraph 6 of this pre-trial order. 


2. The parties agreed that the trial of this action is 
based upon this Order and upon the pleadings as 
amended, and that the plaintiff will move to amend the 
ad damnum clause of the complaint to the sum of Five 
Million ($5,000,000.00) Dollars oui the trial of this action. 


3. The following issues raised by the pleadings are ex- 
pressly abandoned: Plaintiff’s contributory negligence. 


(a) The parties stipulated that the following facts are 
not in dispute in this action (each party reserving the 
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right to object to the materiality of such stipulated facts 
and its relevancy to the issues) : 


1. The jurisdiction of this court in this matter is con- 
ceded. 


2. That on June 30, 1972, the defendant owned the bus 
identified in the complair: sid its driver, Henry Gir- 
wood, was operating said bus in the furtherance of his 
duties as a bus driver. 


(b) It is the plaintiff’s contention that on June 30, 
1972, he was employed as a superintendent by Universal 
Terminal & Stevedoring Corp. and while returning home 
from New Jersey to Staten Island, his automobile was 
struck in the rear by defendant’s bus, causing him to 
sustain severe personal injuries. 

The said accident was caused without any contributory 
fault or lack of care on the part of the plaintiff but 
solely by reason of the carelessness and_ recklessness 
on the part of the defendant, its agents, servants or em- 
ployees in that they failed to keep the road under ob- 
servation and their automobile bus under control; in that 
said automobile bus was driven at an excessive rate of 
speed under the circumstances: in that they failed to give 
timely signal or warning of their approach and that with 
plaintiff’s motor vehicle in full view they nevertheless 
operated said bus at such a speed that it violently «‘ruck 
plaintiff’s car in the rear; in that they violated the Ve- 
hicle and Traffic Laws of the State of New York and the 
State of New Jersey; in that they followed plaintiff's 
automobile too closely; in that they failed to avoid said 
accident, although they had reasonable opportunity to do 


so, and in that they were careless and negligent in other 
respects. 
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It is the plaintiff’s contention that as a result of the 
accident he sustained the following personal injuries: 


Herniated disc L4-L5 on the right; 

Hemi-laminectomy with neuralysis and excision 
of the herniated neucleus pulposis L4-L5 was done 
and also exploration at L3-L4. 

Tear of the dural sleeve during operative pro- 
cedure requiring repair; 

A second operation was performed—percutaneous 
articular rhizotomies, bilateral at L4-L5: L5-S1. 

Epidural adhesions; 

Neuropathy of the right greater occipital nerve 
and radiculopathy of the right cervical 5, 6 and 7 
nerves. 

Radiculopathy of L4-5 and S-1 on the right side 
in the lumbar region; 

Nerve root compression involving the brachial 
plexus in cervical area; 

Herniated cervical intervertebral disc: 

Acute muscular and ligamentous sprain of the 
cervical spine; 

Derangement of the cervical and upper dorsal 
spine with secondary cervical radiculitis and my- 
ositis paravertebral musculature of the cervical 
spine. 

Acute muscular and ligamentous sprain and de- 
rangement of the lumbar sacral spine with right 
sided sciatic neuritis with nerve root compression ; 

Severe psychiatric injury with sexual impotency ; 

Severe nervousness: 


Shock. 


Between the period of time that Mr. Chiariello under- 
went the laminectomy and his second operation, he was 
forced to wear a machine which killed nerve impulses 
from the brain to the spine. Following the second opera- 
tion, these nerves were severed and did not submit pain. 
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At the present time, Mr. Chiariello is still totally dis- 
abled. He suffers from severe pain, tenderness and 
limitation of motion of the cervical and lumbo-sacral 
spine; nerves in the spine have been severed in an at. 
tempt to alleviate some of the pain Mr. Chiariello en- 
dures. 

He still has muscle spasm, atrophy and weakness in 
dorsi-flexion of the foot and ankle and extensors of the 
big toe with associated sensory and motor changes. He 
has numbness and parathesia in the toes of the right foot 
and righ ankle; pain and stiffness of the cervical spine; 
pain in right. shoulder and scapular area with numbness 
and parasthesia in the fingers of the right hand with as- 
sociated swelling of the fingers of the right hand; sexual 
impotency; severe headaches: nervous depression, irrita- 
bility; inability to sleep, and inability to get along with 
his family. 

Some or all of the conditions claimed may be perma- 
nent. 

Plaintiff loss of earnings to date amounts to the sum 
of $60,000.00. Future loss of earnings will amount to an 
additional $700,000. Medical expenses to date amounts 
to approximately $30,000.00. Damage. for pain and suf- 
fering and permanency are undetermined. 

Plaintiff was born on January 14, 1937. He is now 38 
years of age and has a life expectancy of some 33 years, 
based on the life expectancy tables contained in the 
Civil Practice Law and Rules. 

3. (c) It is the contention of the defendant that there 
was no negligence. It is defendant’s further contention 
that plaintiff die not sustain injuries and damages to 
the extent he claims. 
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4. (a) Plaintiff may produce some or all of the fol- 
lowing witnesses: 


Angela Chiariello; 
Dr. Samuel Leone; 
Dr. Howard Freedman; 
Dr. Lawrence Kaplan: 
Dr. Gervin; ’ 
Dr. Arthur Michele; 
Dr. L. Jackson Spitz: 
Dr. Lanier; 

Dr. Laurie EK. Rennie; 
Dr. Urs; 

Dr. Leventhal; 

Dr. Moreno. 

Henry Girwood. 


Plaintiff reserves the right te call any and all wit- 
nesses listed by the defendant and reserves the right to 
call any other witnesses as may become necessary. 

Plaintiff may use some or all of the following exhibits: 


Income tax and W-2 forms 

Hospital record of Golden Isles Hospital; 

Hospital record of Memorial Hospital; 

Hospital record of St Vincent’s Medical Center 
of Richmond; 

Hospital record of Richmond Memorial Hospital, 
Richmond, Virginia; 

Deposition of defendant; 

Medical reports of any and all witnesses called: 

Police Report of the Port Authority of the City 
of New York. 


4. {b) Defendan. may produce the following witnesses: 


Henry Girwood 
Dr. Duke Baird 
One other medical expert. 
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Defendant may produce any and all hospital records 
and deposition of plaintiff. 


5. The parties also ezreed on the following matters: 


Plaintiff at this time expects to require four trial days; 
the defendant at this time expects to require two trial 
days. 


5(a) By stipulation dated May 2, 1975, this action is 
consolidated with later action (75 Civil 1956) an action 
by wife of plaintiff in 73 Civil 2962 against same defend- 
ants for loss of services resulting from same accident. 


6. The issues to be tried are formulated by the Court 
(with the consent and agreement of the parties) as fol- 
lows: 


(1) What is the pecuniary value of the plaintiff’s dam- 
ages? 


(2) Was the defendant negligent? 


Dated: New York, New York 
May 2, 1975. 


So Ordered 


JS. D7 
Martin Lassorr 


Attorneys for Plaintiff 


Davm J. Coven 
Attorneys for Defendants. 
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UNITED STATES DISTRICT COURT, 


SoutHern Disrrict or New York. 


ANGELA CHIARIELLO, 
Plaintiff, 
against 


Domenico Bus Service Inc. and Henry Girwoop, 


Defendants. 
= $$$ 


Plaintiff demands a trial by jury. 


Plaintiff, complaining of the defendants, by her attor- 
ney, Martin Lassoff, alleg:s as follows: 


I. That at all the times horeinafter mentioned plain- 
tiff was a citizen of the State of New York and residing 
at 148 Figuera Avenue, Staten Island, New York. 


IJ. Upon information and belief that at all the dates 
and times hereinafter mentioned, the defendant, Dome- 
nico Bus Service Inc. was and still is a foreign corpora- 
tion duly organized and existing by virtue of the laws 
of the State of New Jersey. 


III. Upon information and belief that at all the dates 
and times hereinafter mentioned, the defendant, Dome- 
nico Buz Service Inc. was and still is authorized and 
licensed to transact business in the State of New York. 


IV. Upon information and belief that at all the dates 
and times hereinafter mentioned, the defendant, Henry 


Girwood, was and still is a resident of Kearny, New 
Jersey. 
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FIFTH: That the jurisdiction of the within action is 
based upon the diversity of citizenship as between the 
plaintiff and defendants. 


SIXTH: That the matter in controversy herein, exclu- 
sive of costs and interest is in excess of the sum of 
$10,000.00. 


SEVENTH: That at all the dates and times herein- 
after mentioned, the defendant, Domenico Bus Service, 
was the owner of a certain General Motors Bus, bearing 
license plate #OXN 242 issued by the Motor Vehicle De- 
partment of the State of New Jersey. 


KIGHTH: Upon information and belief that at all the 
times and dates hereinafter mentioned, the defendant, 
Henry Girwood, was operating the aforesaid motor ve- 
hicle with the knowledge, consent and permission of the 
defendant, Domenico Bus Service, Inc. 


NINTH: Upon information and belief that at all the 
dates and times hereinafter mentioned, the said vehicle 
was controlled by the defendant, Henry Girwood, with 
the knowledge, consent and permission of the defendant, 
Domenico Bus Service, Ine. 


TENTH: That at all the times and dates hereinafter 
mentioned, the defendant, Henry Girwood, was in the 
employ of the defendant, Domenico Bus Service, Inc. 


ELEVENTH: That at all the dates and times herein- 
after mentioned, the defendant, Henry Girwood, was per- 
forming services as a bus driver on behalf of the defend- 
ant, Domenico Bus Service, Inc. 


TWELFTH: That at all the dates and times herein- 
after mentioned, the plaintiff's husband was operating 
a motor vehicle bearing license No. JR 7207 duly issued 
by the Motor Vehicle Bureau of the State of New York. 
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THIRTEENTH: That at all the dates and times here- 
inafter mentioned the aforesaid motor vehicles were oper- 
ated in the vicinity of the New Jersey entrance of the 
Bayonne Bridge. 


FOURTEENYH: That on or about June 30, 1972, 
without any fault on the part of the plaintiff’s husband 
and by reason of the carelessness, recklessness and negli- 
gence of the defendants, their agents, servants and/or 
employees, the defendants’ motor vehicle was caused to 
run into and strike the rear of the plaintiff’s husband’s 
motor vehicle, and by reason thereof, plaintiff’s husband 
was caused to be injured. 


FIFTEENTH: That by reason of the premises afore- 
said, plaintiff was deprived of the services, society and 
consortium of her husband and is still so deprived. 


Wuereror:, plaintiff demands judgment in the sui 
One Million ($1,000,000.00) Dollars, all together with the 
eosts and disbursements of this action. 


MARTIN LASSOFF 
Attorney for Plaintiff 
Office & P. O. Address 
160 Broadway 
New York, New York 10038 
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UNITED STATES DISTRICT COURT, 


SoutHern District or New York. 


rr nom wert rn tnccreomencenenenen 
ANGELA CHIARIELLO, 


Plaintiff, 
against 


Domenico Bus Service Inc. and Henry GIRWwooD, 


Defendants. 


75 Czy. 1956 | 
Judge Werker 
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Defendant, Domenico Bus Service Inc. by Danel J. 


Coughlin, attorney, answering the complaint of the plain- 
tiff, alleg. x: 


1. wenies having knowledge or information thereof suf- 
ficient to form a belief as to the truth of each and every 
allegation contained in paragraphs designated “I”, “TV”, 
“Fifth” and “Twelfth”. 


2. Denies each and every allegation contained in para- 
graphs designated “Sixth”, “Fourteenth” and “Fifteenth”. 


First Drrense 


3. That this Court does not have jurisdiction over the 
person of the defendant nor over the subject matter in 
litigation. 
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Seconp DeEFense 


4. That the complaint does not set forth a cause of 
action upon which relief may be granted in any Court 
sitting within the territorial limits of the State of New 
York. 


Tuirp Drerensr 


5. That the venue of this action has been improperly 
laid in The Federal Court sitting within the limits of 
the State of New York. 


Fourts Drrense 


6. That any injuries allegedly sustained by the plain- 
tiff’s husband and the damages allegedly sustained by 
the plaintiff were caused or contributed to by the negli- 
gence and carelessness of the plaintiff and her husband. 


Wuererorg, defendant, Domenico Bus Service Ine., de- 
mands judgment dismissing the complaint of the plain- 
tiff, together with costs and disbursements herein. 


DANIEL J. COUGHLIN 
Attorney for Defendant Domenico 
Bus Service Ine. 
110 William Street 
New York, New York 10038 
(212) 233-5010 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


THOMAS J. CHIARELLO and 
ANGELA CHIARELLO, 


Plaintiffs, 


-v- : 7a Civ 2962 
75 Civ 1956 
DOMENICO BUS SERVICE, INC., 
and HENRY GIRDWOOD, 


Defendants, 


Before: 


HON. CHARLES M. METZNER, 
District Judge 


New York, N.Y. 
January 13, 1976 - 10:30 a.m. 
APPEARANCES: 


MARTIN LASSOFF, ESQ., 
Attorney for Plaintiffs 


MC CARTHY, SCHULTZ & MULHOLLAND, ESOS. 
Attorneys for Defendants 
BY: JOHN SCHULTZ, ESO. , 
and - 


FLLIN MULHOLLAND, ESG@?, 
of Counsel 


THE COURT: Let me see counsel. 
Send for the jury. 


I will see counsel at the bench, please. 


(At the bench.) 


THE COURT; You are both deficient on your New 
Jersey law. I don't know why I should do your work for 
you. You have not proven to me yet, and my preliminary 


reseacch shows, ordinances «r regulations of cities are not 


evidence of negligence in New Jersey. Therefore, » vu don't 


get it because the states have given this authority the right 
to adopt regulations. 
MR. LASSOFF: I would agree, your Honor, it's not 


evidence of negligence per se, but it is some evidence to 


be considered by the jury. I have a case. 


THE COURT: Well, give it to me. I don't have it. 


MR. LASSOFF: All right, your Honor, I will. 


THE COURT: All right. Make sure you've got all 
the New Jersey law in front of me before I charge the jury. 

We will have a short recess, then, until the jury 
comes in. 

(Recess.) 

THE CLERK: Thomas J. Chiarello against Domenico 
Bus Service, Inc. 


MR. LASSOFF: Plaintiff ready. 
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MR. SCHULTZ: Defendant ready. 


Law] 


3 (A jury was dv’y impaneled and sworn.) 

‘ (One alternate juror was sworn.) 

5 | THE COURT: Ladies and gentlemen of the jury, from 

6 } this moment on until the case has been submitted to you for 


determination, you are not to discuss the case and the evi- 


8 dence you will hear with anyone else, not even among your- 

gy | selves. It is obvious why you shouldn't talk about the case | 

10 with anyone else. The reason we ask you not to discuss the | 
i | 

1] | case among yourselves is because you may reach conclusions 

12 | in your own mind or influence your fellow jurors before all 

13 | the evidence is in. | 

l4 it is the function of the jury under our system of | 

15 law for the jurors to keep their minds open until the case is | 

16 finally submitted to you for determination. | 

17 | Mrs. DeGeorgio will show you the juryroom. We ! 

18 | will have a short recess and then we will start the trial. | 

19 (Recess.) | | 

20 (Jury present.) | 

21 THE COURT: You may proceed. | 
| | 

22 MR. LASSOFF: May it please the Court, Mr. Schultz, | 

y | Miss Mulholland, Madam Forelady and ladies and gentlemen 

24 | of the jury. 

25 | You have heard his Honor tell you this is an 
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acwident that involves my client's car being struck by a bus. | 
This accident happened June 30, 1972, and it happened on 

a ramp of the Bayonne Bridge comi-g back from New Jersey to 
Staten Island. I don't know if you're familiar with this 
bridge, but that is a basic bridge between the State of New 
Jersey and Staten Island. 


And the defendant in this matter, the Domenico 


Bus Company, is an intrastate carrier. It picks up people 


in Staten Island and New Jersey and makes a route between 
the two places delivering passengers. 

The @Ccident happened around 6, 6:30 in the 
evening. My client was coming home from his work. He worked | 
as a pier superintendant at the pier in Bayonne, New Jersey, 
called the Bayonne Military Ocean Terminal. This is a 
government facility. If you recollect 1971, we were in- 
volved in several foreign altercations, and this was a 
facility owned by the goverr*ent whereby government ships. 
and ships chartered from the government would come in to be 
loaded and discharged. 

My client worked as a pier superintendant for the 
stevedoring company that was doing the actual loading and 
discharging of vessels at this government facility, Universal 
Terminal and Stevedores Company, Inc. 


As I say, he was coming home from work and he was 


hy) 5 
attempting to get on and cross the Bayonne Bridge to go to 


his home in Staten Island. 


To get on the bridge, naturally, there's a ramp, 
an entrance ramp to get on. And shortly before this 2Ccident 
there had been one of New York's usual summer thunderstorms 


or rain showers where the water comes down like buckets, 


like solid sheets. It wasn't raining at the time, but the 


reads were very wet and parts of the bridge were flooded. 


There were pools of water. 


As my client went through a dip in the road, where 


there was a railraod trestle overhead getting onto the ap- | 
proach, he saw in front of him two other vehicles, one of | 


which was slowing and one was stopped, because in front of 


the vehicle that was stopped, there was a pool and a rather 


this pool of water slowly. It wasn't just a covering, it 


| 
deep pool of water. He stopped because you had to go | 
| 
| 


was inches deep. 
When the accident occurred, my client had come to 
a stop behind the vehicle immediately in frort of him, ten 
feet behind this vehicle, and the third car, the one in front 
of that, was proceedina slowly through this pool of water. 
The bus came up out of the dip and traveled at 
least 75 feet; both my client and the bus driver whose 


testimony says 75 feet, from the pictures it looks considerably 
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more to me, but you'll be able to see the pictures and judge 
for yourselves, and while both of these cars were stopped, 
my client's car was struck in the rear by this bus, pushed 


into the car in front and kaput. The front seat of his car 


was broken off, it went down, was snapped off. You will 
hear all that from the client. The car was disabled, had to 
be towed off the bridge. The police came, the Port Authority | 


Police, New Jersey police, and my client's father and wife 


were called. They took him home. This was, I believe, 


Friday night. 

My client saw Dr. Spitz Monday morning; Dr. Spitz 
did certain things that he will testify to. He then came 
under the careof many doctors. Primarily in this incident 
he hurt his neck, which was the most bothersome initially, 
his back, which turned out to be a horrendous injury, and 
other things that we will have. Medical doctors of the 
highest caliber will come here to tell you about it. 

As a result of this incident, my client has never 
been able to work again and it ‘*s our claim that he will 
never be able to work again. That he has had to undergo 
surgery not once but twice and still may require further 
surgery. 

That he had a laminectomy, which is an operation 


on the spine to remove the ruptured disc; that in the course 
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of that operation the dural sleeve of the spine was torn 


; CauSing scarring and nerve damage. 


That as a result of that, after the operation they 


gave him a machine and you will hear testimony about this 


machine. This machine kills the impulse of pain from the 


brain to the spine, which you don't feel the pain. It doesn't 
cure the pain. It just doesn't transmit the message. 
This machine worked for a short while and then 
didn‘t work because the pain went right through the machine. 
He then was admitted to the hospital in 1974 
| where they performed an operation called a Lushka Rhizotomy. 
In simple layman's language, what they did, they tried to 


Stop the pain by burning out the nerves in the spine through 


electrical devices. You will hear a description of that. 
Thereafter, the pain down one side of the leg went 
away, came back. My client again, as late as June, July-- 
July 28, 1975, had further myelograms taken which show that 
he still has a defect in that spine, that there is probably 
still a herniated disc there, that may or may not be 
remediable because, as the doctors will tell you, this pain 
may be caused by scar tissue and a further operation will 
not heal that. My client at the time of this accident, as 
I told you, was a pier superintendant; was earning approxi- 


mately $17,000 a year. We will show you that currently the 
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same job pays between 21 and $22,000 a year. And we will 
show you the increase year by year on the job. 

We will show you that more than the physical 
injury and more than the pain--and incidentally, you will 
hear that pain is intractable. Intractable means that a 
medication won't help it. They have no way of stopping this 


pain. No way known to medical science. 


It's been a disintegration of a life, a d_sintegra- | 


tion of a family, a disintegration of a father. You will 
hear ee as to how this injury has affected Mr. 
Chiarello's relationships with his children, with his 
wife, how he was completely forced to change his way of 
living, how he not only had to give up his job because of 
the injuries, was compelled to move to Florida, where he 
lives now. The physical facts of the accident are quite 
simple. There will be no testimony that the accident didn't 
happen just the way I told you. We've had a deposition ae 
the bus driver. I'm going to ask you to pay very close 
attention to the medical aspects of this case because the 
injuries are overwhelming and we are going to ask you to 
award a verdict amounting to millions and I mean that 
seziously. 

You will hear from Mr. and Mrs. Chiarello that this 


has destroyed them. Thank you very much. 
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THE COURT: Mr. Schultz? 

MR. SCHULTZ: If the Court Please, Mr. Lassoff, 
ladies and gentlemen of the jury: 

This is all. the time that is alloted to the sees 
to give you some idan 22 reo what they intend to prove. It's 
similar to an ind+x to a book so that you can intelligently 
follow the course of the trial. 

This occurence took place on June 30, 1972. Mer, 
Girdwood, one of the defendants in this action, was a bus 
driver. He was proceeding from New Jersey over the Bayonne 
Bridge to go to Staten Island. It had rained. Mr. Girdwood 
had, I think, 50 or 51 passengers in his bus and he was 
traveling onto a rampway which was the entrance way to this 
Bayonne Bridge. He proceeded along and there was a dip in 
the roadway in which there was a flooding condition. He 
was able to see traffic ahead of him because of the height 
of the bus. : 

He went through this puddle of water and the 
vehicle ahead of him stopped. There was a vehicle ahead of 
it that was moving slowly. 

Mr. Girdwood attempted to stop his bus and there 
is no question but that there was an impact between his 
vehicle and that of the plaintiff, 


The plaintiff got out of his car and walked around 


21 
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and the vehicles were moved to the other side of the 


bridge, pushed. There was a hospitalization of Mr. 


Chiarello in January of 1973, more than six months following 


this occurrence, and this hospitalization resulted in a 


diagnostic procedure. 


In December of 1973, he was operated on in 


Florida. He apparently had moved to Florida and at one point 


I believe he was living in the home of a brother who lived 


there or some relative who lived in Florida. 


That isc a brief outline of the hospitalization. 


You will hear the treatment. 


There is a sharp dispute in 
this case as to whether or not the defendant, Mr. Girdwood, 
who was the operator of the bus, was negligent or whether 
this was an incident that was occasioned in the truest 
sense of the word without fault. 


Having that dispute in mind, the other dispute 


1 
is whether or not the injuries that are claimed as a result 


of this occurrence actuzily in fact were the result of this 
inetd or whether it was occasioned by some other 
extraneous causes. This is a question of proof. 

So it is the contention of my client, and we hope 
to prove it to you, that, yes, there was an accident. 


it 


was not occasioned as a result of the negligenze of the 


driver. 
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Furthermore, we hope to prove to you that the 
injuries that are claimed in this case, first of all, are 
not as serious as they claim them to be; and secondly, 
that they may not be the cause or have been caused by this 
particular accident in question. 

The defendant in this case, the two defendants, Mr. 
Girdwood, the driver and the bus company, of course at this 
point cannot give you a complete outline as to what they 
intend to prove because it is dependent upon the plaintiff's 
proof as to what we must oppose and reach. 

So I ask you to please do justice in this case 
by sitting back and listening and not making a judgment 
until you hear all of the evidence. 

With that in mind, I thank you and I thank you 
for your courtesy and I will have the Opportunity after this 


case is over, not only the opportunity, but the privilege 


' 
and the duty, to come to you to review evidence to assist 


you in making a decision. However, at that point the 
proceedure will be reversed. I wiil speak first and then 
Mr. Lassoff will speak last, 

So until then, thank you. 

THE COURT: Your first witness, Mr. Lassoff. 

MK, LASSOFF: Mr. Chiarello, would you take the 


stand please. 
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dh 1 Chiarello-direct 

THOMAS J. CHIARELLO, called as a witness, 
having been duly Sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. LASSOFF: 

Q Mr. Chiarello, do you remember the 30th day 
of June, 1972? 

A Yes, sir, I de, 

Q Did you meet with an accident on that date? 

A Yes, sir, 

Q Can you tell me where that accident cccurred? 

A On the approach ramp -- on the left approach 
ramp to the Bayonne Bridge coming from New Jersey to 
Staten Island, 

Q Can you tell us what time that accident occurred? 

A Approximately 6 or 6:30, 

Q Where were you coming from? 

A From the Military Ocean Terminal in Bayonne, 
or Bayonne Army Terminal, as we call it. 

Q Is that where you worked? 

A Yes, sir, it is, 

Q On that day, what was your job? 

A I was terminal superintendent in charge of 
truck loading, unloading, rail car loading and unloading, 


Q For whom? 
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For Universal Terminal Stevedores, 

Is that the stevedoring company who had the 
contract with the Army at that particular terminal to do 
the work? 

A Yes, sir, 

Q How long had you had that job? 

A At the Bayonne Army Terminal or with Universal 
itself, sir? 

Q Let's start with the Bayonne Army job, 

A Approximately four months, 

Q Had you been a pier Superintendent or a terminal 
Superintendent prior to that? 

A Yes, sir, I had, 

Q How long had you been a terminal superintendent? 

For Universal themselves? 

Yes, sir, 

I was prior to that with someone else, 

All right, 

A Since November 1, 1967, 

Q Prior to being a superintendent for Universal, 
were you a superintendent for some other stevedoring 
company? 


A Yes, sir, I was, 


What company was that? 
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A American Stevedores, 
Q When did you become a pier superintendent for 
American Stevedores? 
A I got my superintendent's license with them 
in 1961, | 
Q May we have your date of birth, Mr, Chiarello? 
A 14 January 1937. 
Q Incidentally, in 1967, did Universal Terminal 
and Stevedoring Corp, buy American Stevedoring Corp,? 
A Yes, sir, they did, 
Q Actually you worked with the same people but 
itwas a different company? 
A Yes, sir, 
Q Can you tell me, how far away is the Bayonne 


Military Ocean Terminal from the Bayonne Bridge? 


A It would be a guess, It would probably be four, 


five miles, 

Q How did you get fren the Military Ocean Terminal 
to the bridge? 

A By car and you come out of the Army Terminal, 
make a couple of turns, I don't know the names of the 
streets, I don't know the names of the streets, 

Q Is there a main street that you drive most 


of the distance on? 
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Yes, sir, there is, 


What kind of a car were you operating on that 


1972 Plymouth Valiant Scamp, 
Was that your car? 

A Yes, sir, it was, 

Q Was there anyone else in your car at the time 
of this accident? 

A No, sir, there wasn't, 

Q Prior to your getting on this entranceway or 
ramp to the bridge, is there a traffic signal of some 
kind? 

A Prior to making the left turn off of that main 
artery that you come to get to the bridge, there is a 
traffic signal, At that traffic Signal you do make 
a left tum and then you approach the bridge, 

Q Had you made a Stop at that traffic Signal before 
you approached the bridge? 


A I couldn't say whether the light was green 


when I got there or if it had been red and I had to stop, 


I don't know, I couldn't answer that honestly, 
Q In any event, there did come a time when you 
approached the bridge? 


A Yes, sir, 
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Q Can you tell me what the weather conditions 
were like? 

A Well, as I had left the Army terminal, it had 
been a thunder storm that I passed through, It was a 


normal summer evening thunder sto1rm, Good heavy rain, 


I had gotten out of the thunder storm about 
six blocks prior to making that left turn which approaches 
the Bayonne Bridge, At that time it was clear, as you know, 
the thunder storms come, you come in and out of them, and 
it was clear at that time that I made the left turn to 
make the approach to the bridge, 
Q So that it was not raining at that point? 
A No, sir, not at the time of the accident, 
All right, 
Tell me what you did frum that point on, 
A You make the left turn and there is a railroad 
‘ 
trestle ahead of you, You go -- you have to stay to your 
right because there's a sign ahead of you which says "Bridge 
traffic right lane," You approach in two lanes, The 
left lane is separated by double yellow lines and that is 
only a left turn lane as you approach the bridge approach, 
You take a dip under the trestle, unde. the railroad 
trestle, There's a deep dip and it is fairly long, about, 


oh, I would say, about four, five car lengths long. You 
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come up out of there and you have an unobstructed 
view and an approach ‘< the bridge ramp, I would Say, 
of about a hundred to 150 feet, 

And then you get -- the road is blocked as you 
get on the ramp, the road is blocked by a curb on your right 
and a concrete wall on the left, which separates the down 
traffie off the bridge from the up traffic, 

And as I said, that double yellow lane which 
allows two cars to come up together stops where that 


fall starts and that traffic in the left lane must make 


a left turn off of there, And the other traffic in the 


right lane on the bridge aprroach goes up the ramp and 


meets traffic coming from the other side and they proceed 
up onto the bridge itself, 

Q Prior to this accident occurring, had ym come 
out of that dip where the railroad trestle is? 

A Yes, sir, I had, 

Q I show you this photograph iand askiyou if it 
fairly and accurately shows that railroad trestle as it 
existed at the time you got hurt, 

A Yes, sir, this is a view looking back from- 
approximately the point of the accident, yes, sir, This is 
exactly it, 


Q 50 that from where this picture’ was Bhot was from 
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approximately where the accident took place further 
on down the road? 
A Yes, 
MR, SCHULTZ: ‘If your Honor please, may z. 


respectfully object at this time? He's discussing some- 


THE COURT: He can mark it for identification, 


| 
thing which is not ir. evidence, | 
| 
| 


MR, LASSOFF; Do you want to see it, Mr, Schultz? 


MR, SCHULTZ: I would like to, Have it marked 


for identification, first, 
(Plaintiffs! Exhibit 1 marked for identification, ) 


MR, SCHULTZ: May I have some questions on the 


voir dire, your Honor, please? 
THE COURT: You may, 
VOIR DIRE EXAMINATION 
BY MR, SCHULTZ: 
Q Mr. Chiarello, with relation to Plaintiffs' 
Exhibit 1 for identification, did you take these pictures? 
A Yes, sir, 1 did, 
Q Could you tell us when you took them? 
A Sunday, sir, 
Q This past Sunday? 
Yes, six, 


Sir, have you been living in Florida for at 
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least three or four years? 
THE COURT: That's not proper voir dire, 


MR. SCHULTZ: It is because of the fact, 


sia 


Judge, I want to know whether he knows whether the condition}: 
have chnged, 
MR. LASSOFF: He said it was-- 
THE COURT: His testimony was that this correctly 
represents the conditions as they existed at the time 
of the accident, 
MR, SCHULTZ: Judge, may we approach the 
bench, your Honor ? 
THE COURT: Sure, 
(At the side bar, ) 
MR, SCHULTZ: If your Honor please, first 
of all, there is snow here, There's snow all over the place, 
Secondly, mainly because he Says it is the Same 
doesn't mean that I'm bound by that, 
THE COURT: It is his testimony that it is, 
MR, SCHULTZ: I know, but Judge, don't TI have 
a right on voir dire to ask him when he last saw this 
thing before he took the pictures? 
THE COURT: Not for the purposes of voir dire, 
MR, SCHULTZ: TI don't? all right, I will have 


to be guided acco~ainrly, 
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THE COURT: He says it correctly represents it, 
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You brought out he hasn't been there for three years, You 
can argue to the jury anything you want or have somebody 


else come in and testify, 


MR, SCHULTZ: The only thing is I see snow on 
the border here, It wasn't snowing in June, 

THE COURT: That isn't what it is being offered 
for, It is being offered for what it looks like, the 
physdcal setup of the trestle, not the fact that snow was 
coming down, 

MR. SCHULTZ: Judge, I suppose I wili have to 
cross-examine him on it, 

THE COURT: You may, 


MR, SCHULTZ: As to whether he knows whether 


there's been a change because I know there's been con- 


struction there, 
THE COURT: You know it, He says no under oath, 


MR, SCHULTZ: IT understand, all right, your 


(In open court, ) 


MR, LASSOFF: I offer that photograph in evidence, 
your Honor, 
MR, SCHULTZ: IT respectfully object, your Honor, 


THE COURT: Overruled, I will point out to the 
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Jury that the photograph is being offered for the 


physical relationship of the trestle, not the fact that 
there is snow coming down in this picture which obviously 
wasn't coming down in June of 1973, 

(Plaintiffs! Exhibit 1 received 
in evidence, ) 


BY MR, LASSOFF: 


Q When you came out of this dip by the railroad 
trestle, would you tell us what you saw on that day? 

A Well, if I might, I saw cars ahead of me in 
the bridge approach lane with their lights on, taillights, 


excuse me, Their taillights, The car ahead of me TI 


Saw was braking to a stop and I saw another car ahead of 
him attempting to go through or just starting to go 
through the puddle, 

Q When you saw this car ahead of you braking, 


what did you do? 


A Immediately started to brake myself, 
Q Can you tell me where the car directly ahead 


of you stopped with relation to the puddle? 


A I would say at least three-quarters of a car 
length prior to the puddle if not a whole car length prior 
to the puddle, 


Q Where did your car come to a stop behind this car? 
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About three-quarters of a car length behind him, 


Would that be about ten feet? 
Yes, I would say about that, yes, 


Q What happened after yar car came to a stop? 


A When I came to a stop, I looked into my rearview 


mirror, It is normal for me, it always has been, when I 


stop, I look up to see what's benind me, I looked up 
and I saw the bus coming out of the dip and coming hard, 
He came up. I braced myself because I knew that something 
was going to happen, I braced myself and I was hit 
by the bus in the rear, 
Would you like me to continue? 
Q Yes, 
A All right, At that point you have in your seat, 


when you.have a two-door, the seat falls forward so 


people can go ir the back, When you set it back, there 


are teeth that lock it, 


MR. SCHULTZ: If your Honor please, I respectfully 


THE COURT: Sustained, 
Q Tell us what happened to the seat rather than 
the mechanism of theseat, Okay, 


The seat collapsed backwards and I fell backwards 


a Fr 2 8 
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with it. I was almost in a prone position when I was 


| driven into the car in front of me by the force of the 


impact of the bus on the rear, 


MR, SCHULTZ: I respectfully object, your Honor, 


THE COURT: No, I will let it stand, That's how 


| 
| 
move to strike it, 
he says it happened, 
j 


A I hit the car in front of me and TI flew forward 
hitting my head on the visor, coming to rest with my arms | 


wrapped around the steering wheel, 
THE COURT; You say the seat collapsed behind you? 


THE WITNESS: Yes, sir, the back of the seat 


collapsed down, 


THE COURT: Therefore, you went backwards, 


didn't you? 


THE WITNESS: Yes, sir, I did when the bus hit me, 


THE COURT: You say you were lying prone with your 


head toward the back of the car and your feet toward the 


THE WITNESS: Yes, sir, that's correct, 


THE COURT: After you were hit? 


THE WITNESS: Yes, sir, that's correct, 


THE COURT: Go ahead, 


{ 
front of the car? 
| 
| 
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THE WITNESS: Then I hit the car in front of me, 
This shot my body back up forward, like this, I hit my 


head into the visor, chest into the steering wheel and I 


hung onto the steering wheel, 


I put my foot on the brake 
to stop the roll of the car and that's the way I stayed, 
That's it, sir, 
8 Q Can you tell us with reference to some fixed 


object on the bridge where the point of that impact was? 


10 A It's -- this would -- there is a wall, low wall, 


on your'left, There is a fence on your right, and about 


25, 30 feet behind you there is a bus shanty for passengers 
that are awaiting buses for inclement weather, when they're 


waiting for a bus, 


15 Q I show you this photograph, Mr. Chiarello, 
and is this one of the photographs that you took on 


Sunday last, yesterday? 


18 A Yes, sir, it is, 


Q May I have it, please? 


Yes, sir, 


MR. LASSOFF: 


May I offer it for identification? 


THE COURT: Yes, 
xx (Plaintiffs! Exhibit 2 marked for iaentification. ) 


MR. LASSOFPF: I offer this photograph in evidence, 


x & B R 


THE COURT: What is this supposed to represent? 
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MR, LASSOFF: Oh, all right, 

Q Mr. Chiarello, does this photograph represent 
or show one of the structures that you were just talking 
about and if so, which one? 

A Yes, sir, the bus shanty is on the right-hand 
side and if you look very closely, you can see the wall 
on the left-hand side there, 

Q Would you put a BS over the bus shanty so 
we know what you're talking about on this photograph, 
sir, 

Yes, sir, 


MR, SCHULTZ: If your Honor please, wouldn't 


it be proper to have it offered first before he marks it, 


your Honor? 

THE COURT: It doesn't matter, 

What difference does it make? 

Does this represent looking backwards from 
where the accident happened or ahead? 

THE WITNESS: No, sir, this is ahead,up to 
where the accident happened, 

THE COURT: Ahead of where the accident happened? 

THE WITNESS: No, sir, no, You are between the 
trestle and where the accident happened looking in the 


direction I was going up onto the bridge, 
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this represent looking back from where the accident 


happened or ahead from where the accident happened? 


THE WITNESS: You're not at the point of the 


accident, sir, You're behind the accident looking towards 
where the accident happened, looking ahead, 
THE COURT: Where was the picture taken from? 


THE WITNESS: From behind, where the accident 


happened, 

THE COURT: Oh, behind, not like the first 
photograph which you said was taken from where the 
accident happened? 

THE WITNESS: No, sir. 


THE COURT: Where was this photograph taken from, 


i WITNESS: I took the first -- 
COURT: No, the one in your hand, 
= WITNESS: Where was this taken? 
THE COURT: Yes, Where were.:you positioned when 


you took that photograph? 


THE WITNESS: About a hundred feet behind where 
the accident happened, 
Q Sir, you mentioned the wall that is shown in that 


photograh, Would you put a W on top of that wall? 
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All right, 
MR, LASSOFF: I offer this photograph in 

evidence, your Honor, 
THE COURT: Mr, Schultz? 
MR, SCHULTZ: I respectfully object, your Honor, 
THE COURT: Overruled, 
(Plaintiffs! Exhibit 2 received in evidence, ) 

Q I show you this photograph and ask you if this 
is one of the photographs that you took Sunday morning, 


A ¥es, sir, That is, 


Q Can you tell us from what direction that photograni 
was taken? 
A ee just behind the point where the accident 
occurred, 
Q So it is looking backwards towards the trestle; 
is that what you are saying? 
A No, I'm looking towards the bridge in the 
direction I was going, 
Q Oh, I see, Okay. 
Are there any structures shown in that photograph 
that you have already described? 
A Yes, sir, there's the wall on the left, 
All right, 


And there's the curbing on the right and you can-- 
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you'd have to look very closely, This is lousy photo- 
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graphy. There is the fence on the right-hand side, 
Q Would you put W for wall and F for fencing 
and the first letter of whatever word you say, 
A All right, sir. 
Q Does that photograph show the actual place where 
the accident happened? 
A Yes, sir. 
Q Can you mark with a circle the area where the 
accident happened? 
A I aig, sir, 
THE COURT: How far were ym trom the point of 
the accident when you took that picture? 
THE WITNESS: About 20 feet, sir, 
MR, LASSOFF: I offer this photograph for identi- 
fication, your Honor, 
THE COURT: Do you say that the conditions on 
that photograph were exactly as they were? 
THE WITNESS: Except for the snow, yes, sir, 
THE COURT: Except for the snow, Okay. 
Mr. Schultz, it is being offered into evidence, 
MR, LASSOFF: I said for identification, your 
Honor, Because we seem to be doing it that way. I do offer 


it in evidence, 
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(Plaintiffs' Exhibit 1 marked for identification, ) 


MR, SCHULTZ: I respectfully object, your Honor, 
THE COURT: Overruled, 


(Plaintiffs' Exhibit 3 received in evidence, ) 


MR, LASSOFF: May I exhibit these photog~aphs 


to the jury, your Honor? 


THE COURT: Not now, 
MR. LASSOFF: All right, 
Q At the time that this accident occurred, was 


either your car or the car in front of you moving in 


any way? 


Q Can you tell me approximately what distance this 
bus traveled from the time you saw him coming out of the 
dip until he hit you? 


A Between, I would roughly say, a hundred to 150 


feet, 
Q Can you tell me how much time elapsed from the 
time you saw him coming out of the dip until the time he 


hit you? 


| 
| 
A No, sir, they were not, 


A Just a few seconds, sir, 
Q At the point where this acddent occurred, how 
many lanes of trz .c were there? 


A At the point where the accident occurred there is 
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only one lane, sir, 

Q At the time the accident occurred, the second 
car in front of you, what, if anything, was that car doing? 

A He was proceeding through the puddle, sir, 

Q Did you see or know anything about his car or 
the roadway as he was proceeding through the water? 

A What you would normally see from a deep puddle, 
The water splashing up and away from the tires, 

Q Did you have any trouble bringing your car 
to a stop behind the car that you stopped behind? 

A No, sir, none at all, 

Did you see the car in front of you come to 

a stop? 

A Did I see the car? I saw his brake lights 


when he was going to stop behind the car that was going 


through the puddle, But to actually say I saw him stopped-- 
' 


saw him stop, no, I saw him stop dead when I -stopped my car, 
Q Did you observe any difficulty with his car 
moving or stopping at any time -- 
MR. SCHULTZ: Objection, your Honor, 
THE COURT; Sustained, 
Q Pid the car in front of you swerve or move in 
any direction except straight ahead from the time you 


saw him apply his lights until the time he stopped? 
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No, sir, 

Did you swerve or move in any direction from 
the time you slowed your car until you came to a stop? 

A No, sir, 

Following the accident, what happened? 

A I sat there -- I sat there for quite a while, 
what seemed like quite a while, anyway, And the bus driver 
eame over ‘o the car and asked me if I was all right, 

I told him I was shaken -- 

MR, SCHULTZ: If your Honor please, may I 
respectfully object as to his conversations, that he had 
with the bus driver, 

THE COURT: The bus driver is a defendant in this 
lawsuit, 

MR, SCHULTZ: I'm not objecting as to what the 
bus driver said, I'm objecting to what he said, 

THE COURT: Overruled, 

THE WITNESS: May I continue? 

THE COURT: Yes, 

THE WITNESS: He came over and asked me if T 
was all right, I told him, I says "I'm shaken, but I think 
so," 

So he said “Are you sure?" 


I said “Yes," 
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He went back to the bus, T waited a little 


while longer, I got out of the car, and went back to 


the bus, 


The driver in front of me came back also and 


asked if I was all right prior to my getting out, and then 
he went back, he followed the bus driver back to the bus 
and I followed the two of them back to the bus, 

There in the bus we exchanged our licenses 
and information, 

At that time I got off of the bus, went back 
and sat in the car, 

After a length of time, I couldn't tell you 
how long, the police from Bayonne came, They asked me 
if I was hurt, I told them I thought so, I said I was 
pretty badly shaken, 

So he went and checked the people on the bus 
and the other driver, too, And then the Port Authority 
police came, too, And they checked with everybody. 

The car, after all the information was done with, 
the car in front of me drove across the bridge and re went, 
And the Port Authority police pushed my car over to the 
Staten Island side of the bridge, There is an area’ just 
before you reach the toll bridges on the right-hand side 


that is set separate for people that want to stop and make 
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a phone call or run out of money or something else like 
that, 

They pushed me over and I stayed over there on 


the side, 


Q Was there some reason you had to be pushed? 


A Yes, sir, The rear was crushed on the car, but 
when I was driven into the car in front of me his bumper 
and trunk had pierced my radiator and crushed it and 
there was water coming out. So the car ponue not be driven, 

Q Did somebody come and get you on the other side 

of. the bridge? 

A What I did was, when I got to the other side 
of the bridge, I got out of the car and I sat on a wall 
they have there for awhile, Just to get things straight 
in my head, And I called, then called my home to see if 
my wife was home and if she could come and get me, She was 
not at home at that time and my brother-in-law was, 
and he came approximately 20 minutes later, He came 
and picked me up and took me home, 

Q What did you do when you got home? 

A Went to bed, 

Q Incidentally, do you remember what day of the 
week June 30th was? 


A Yes, sir, that's a Friday, 
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Q What, if anything, did you do the next day, 
Saturday? 
A Stayed in bed, 
Q Did you call any doctor or attempt to call any 


doctor? 


A Yes, sir, I did, I did, My doctor was -- one 


of the doctors that I go to in Staten Island was away, 


and my other doctor, Dr, Spitz, was not in, either, 


Q Who was the doctor in Staten Island who was 
away? 

A Dr, Rothman, 

Q Incidentally, what happened to your car which 
we have left on the Bayonne Bridge on the side of the road, 
did somebody come and get it, finally? 

A My wife, I believe, made arrangements to have 


it towed off and it was towed off eventially. When, I 


don't iknow, 
Q When for the first time did you see a doctor? 


A On that following Monday I saw a Dr, Spitz, 


which would be the 3rd of July. 
Where did you see Dr, Spitz? 
In his Brooklyn office, sir, 
What did he do? 


He gave me a complete checkup, my neck, my arm, 
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my back, and all the other stuff, He is a GP, Blood 
pressure and everything else like that, 

And he suggested therapy for my neck, 

MR, SCHULTZ: If your Honor please, may I 
respectfully move to strike what the doctor suggested 


or said, 


THE COURT: Sustained, 

Did you see Dr, Spitz again? 

Yes, sir, I saw him two days later, 
Q What, if anything, did he do at that time? 
A At that time he gave me some more therapy, 


and instead of having to go into Brooklyn, he suggested 


I see a doctor in Staten Island, because the -- 

THE COURT: Wait, Not because, He suggested you 
see a doctor, 

THE WITNESS: He suggested I see a doctor in 


Staten Island, 


Q Did you see a doctor in Staten Island? 
A Yes, 61x, tT aid, 
What doctor was that? 
Dr. Rothman, 
Did Dr. Rothman refer you to other doctors? 
Yes, sir, he did, 


What other doctors did you see? 


Ye 
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2 | A Dr, Urs, U-r-s, he's on Staten Island, also, 
3 Q Do you know what kind of a doctor Dr, Urs is? 
4 | A Orthopedic neuro -- I think he's an orthopedic 
5 surgeon, Or a neurologist, one of the two, 
6 Q Did you undergo a course of treatment with 
Dr, Urs? 
: A Nesj-eir, 7 14, 
9 Q Did there come a time when you went back to 
10 Dr, Spitz? 
ll A Yes, sir, 
Le Q Can you tell me when that was, approximately? 
13 A I saw Dr, Spitz, I would imagine, about a 
14 | month later or longer than that, I'm not positive, sir. 
15 | Q Incidentally, what parts of your body was Dr, | 
16 Spitz,- Dr, Rothman and Dr, Urs treating? | 
a A The neck, the right shoulder, right arm, right | 
18 | hand, The lower back was not as bad at that time as the paing 
19 | in the back of my neck and my head were, | 
20 | Q Were they treating your back, also? | 
21 A Not really, sir. Not that much, Not that much, | 


Q All right, Now, as you kept going to this doctor 
or these doctors, what, if anything, happened with regard 
to your physical condition? 


A It got wors?, 
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Q In what. way? 

A My back, my lower back, became much, much 
worse, The headaches increased, I was getting headaches 
from the pains in the back of my head, the back of my neck, 

MR, SCHULTZ: If your Honor please, may I 
respectfully object, We don't know what time, 
THE COURT: Fix the time, 

Q Can you tell me when the pains in your back 
started to get much worse? 

A It was in three to four weeks after I first-- 
after the accident, 

Q All right, While you were being treated by 
Dr. Urs, were you also being treated at a hospital? 

A Yes, sir, two hospitals, I was going for 
physical therapy at St, Vincent's Medical Center in Staten 
Island, and Richmond Memorial Hospital in Staten Island, 

Q Incidentally, prior to this accident, had vein 
ever injured your back, your head, your neck, your arms, 
your legs or any part of your body in any accident? 

A No, sir, 

Q What was the state of your health prior to this 
accident?. 

MR, SCHULTZ: Objection, your Honor, 


THE COURT: He said he's had no trouble with the 
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injuries complained of, That's sufficient, 
Q Had you had any illnesses or disease with regard 
to any -- 
A Would you please repeat that? 
Q Have you had illnesses or disease to any parts 
of your body prior to this accident? 
A Just normal childhood diseases of appendectomy -- 

THE COURT: All right, 

MR, LASSOFF:; At this point, your Honor, I would 
like to offer into evidence the hospital record of the 
St. Vincent's Hospital in Staten Island, 

MR, LASSOFF: The Richmond Memorial Hospital 
in Staten Island, 

MR, SCHULTZ: May I take a look at it again, 
please? I only saw these, your Honor, for the first time 
just before we started, 

If your Honor please, I respectfully object 
to at this time for lack of foundation, Its admission is 


in /agust of '72, your Honor, 


THE COURT: What foundation is missing? 


MR. SCHULTZ: First of all, if your Honor please, 
this admission was necessitated as a result of the 
occurrence complained of, 


THE COURT: The pre-trial order provides for 
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its admission, Without objection, 

MR. SCHULTZ: I thought, sir -- I didn't 
prepare that pre-trial order, 

THE COURT: I'm sorry, that is not my fault, 

MR, SCHULTZ: I understand that, your Honor, It 
was my understanding of having read it that he would 
make an offer of that, but that there was-- 

THE COURT: It comes in, 

(Plaintiffs' Exhibit 4 received in evidence, ) 

Q Did you continue after you went back to Dr, 

Spitz about a month after the accident, did you continue 
under his care? 


A Yes, sir, I did, 


Q Did he refer yoito any other doctors? 
A He did at a later time, yes, sir, 
What doctors were those? 
Dr, Lanier in Brooklyn, sir, 
Do you know what kind of doctor he is? 
He's an orthopedic surgeon, if I'm not mistaken, 
THE COURT: Let's get some times in here, 


Q Would that be in March of 1973 that ym saw 


Dr, Lanier? 


A Yes, sir, approximately then, 


Besides Dr, Urs and Dr, Lanier, did you see other 
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specialists during that same period of time from the 
date of the accident until March of 1973? 

A Yes, sir, I saw Dr, Frank whom Dr, Urs sent me 
to, and let me give you a time for that, I would say 
approximately September of '72, He's a neurosurgeon, 

And I, after seeing him, I also saw a Dr, Moreno, 
who was a friend of someone that I knew who just suggested 
I might go see him, It was getting very bad at that time, 
the pain, 

THE COURT: When did you see Dr, Moreno? 

THE WITNESS: Right after I saw Dr, Frank, sir, 

Q Did there come a time when you had a myelogram 
performed? 

A Yes, sir. 

Q Can you tell us when that was? 

A January, '73. 

Q Where was that myelogram performed? 

A In Richmond, Virginia, at Richmond Memorial 
Hospital in Virginai, 

Q Prior to having this performed in Richmond 
Memorial Hospital in Richmond, Virginia, were you supposed 
to have it done at Richmond Memorial at Staten Island? 

MR, SCHULTZ: Objection, your Honor, 


THE COURT: T don't understand that question, 
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Sustained, 

Q Was there some reason that you went to this 
hospital in Virginia? 

A Yes, sir, there was, 

Q What was the reason? 

A I was set up to have a myelogram at Richmond 
Memorial in Staten Island by Dr, Frank but at that time 
in December there was a flu epidemic, and they were taking 
all children and elderly people in first, because the flu 
epidemic was affecting them first and there was no room 
in the hospital to take someone in for a myelogram at that 
time, 

The pain had become increasingly bad, 


MR, SCHULTZ: If your Honor please, I am going 


to respectfully object, 
THE COURT: Sustained, 
MR. SCHULTZ: I move to strike, 
THE COURT: You are asking when he went for 

a myelogram and why he went from New York to Richmond, 
Virginia, 

Q Did you know someone in Richmond, Virginia, 
or did you just go out of the blue? 

A No, sir, I knew someone, 


Q Who did you know? 


| 
| 
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A My cousin, Dr, Rosanelli. who is a gynecologist, 


One of his very good friends is a Dr, Rennie, who was 


a neurologist at Richmond Memorial in Virginia, 
Q Did you have a myelogram performed in Richmond, 
Virginia, in Richmond Memorial? 
A Yes, Sir, I dic, 
MR, LASSOFF: I offer that hospital record in 


evidence, your Honor, 


THE COURT: That's the one you just showed, 
MR, LASSOFF: That's a different one, your 
Henor, that's the one in Staten Island, 
MR, LASSOFF: Any objection? 
MR, SCHULTZ: Yes, your Honor, 
COURT: Same ruling, 
SCHULTZ: I have an objection, your Honor, 
COURT: Yes? 
MR, SCHULTZ: I believe 1% would be wiser to 
do it at the side bar, 


THE COURT: All right. 


(At the side bar.) 


THE COURT: Yes? 
MR, SCHULTZ: If the Court please, I was giva] 


that record about five minutes before we started this case, 


| I had never seen it before, 
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THE COURT: It's not my fault, 
MR, SCHULTZ: I understand, your Honor, 


MR, LASSOFF: Your Honor, may I say that Mr, 


Bayer has had these for over a year, 
MR. SCHULTZ: In the short period of time that 
I went through these records, he was not admitted until 


January of '73 into that hospital, and there's apparently 


correspondence from doctors in there dated November of 'T2, 
and I don't know whether that is part of the hospital 
record or not, and I am suspect now owing to the fact 
that he tells me that his cousin is a doctor in that 
hospital, 

THE COURT: That's why he said he went there, 


I will take it in, You can look at it over the lunch 


recess and see it, 
MR. SCHULTZ: All right, your Honor, 
(In open court, ) 


THE COURT: Go ahead, 


(Plaintiffs' Exhibit 5 received in evidence, ) 
Q Following your examination by Dr, Lanier in 
March of 1973, can you tell me what doctor, if any, you 
saw next? 
A Dr. Friedman, 


Q Is that Dr, Arthur Friedman? 
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Yes. sir, 
Q Incidentally, did you just see Dr, Friedman 
again a week ago, a week from today, a week before today? 
A Yes, sir, I did, 
Q Incidentally, did there come a time when you 
moved to Florida? 
A Yes, sir, there did, 
Q Can you tell me when you moved to Florida? 
August lst, 
THE COURT: What year? 
THE WITNESS: Yes, I'm getting to that, '73, 
What, if anything, caused you to move to Florida? 
MR, SCHULTZ: Objection, your Honor, 
THE COURT: Sustained, 
Q Mr, Chiarello, on the date of this accident, 
were you married? 
A ¥es, sir, 
Q What was your wife's name? 
Angela, 
Did you have any children? 
Yes, sir, 
Would you give me their names and ages? 
Their present ages, sir? 


No, at the time, 
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A At the time of the accident? Tracy is a girl, 
She was five, James, a boy, he was nine, And Laura, 


a girl, she was ten, 


THE COURT: How old? 


THE WITNESS: She was ten, sir, 
Q Did you own your own home in Staten Island 
at the time of the accident? 
A Yes, I did, 


Q . Did you sell this house in order to move to 


Florida? 


Yes, Bir, I aid, 


When you first moved to Florida, where did you 


With my father, 
Did there come a time when you purchased a home 


in Florida? 


A Yes, sir, 
Q When you moved to Florida, did you see eny 


physicians in Florida? 


A I beg your pardon, sir? I didn't hear you, 


Q Excuse me, When you moved to Florida, did you 
see any physicians in Florida? 
A Yes, sir, I did, 


Q When for the first time did you sce a physician 
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in Florida? 
A In August I saw ~-- in August of 


a Dr, Samuel Leone, 


Q Where was his office? 


A In Hallendale, Florida, 

How do you spell that? 

K-a-- 

MR, LASSOFF: L-e-o-n-e, your Honor, Samuel Leone, 
your Honor, I believe it is the same name as the vorovgh 
president, 

THE COURT: 1 doen't know from borough presidents, 
Wha:'s tae man's ‘@? 

THE WITN.5S: Samuel L-€-o-n-e, 

THE COURT: That's what I want to know. I am not 
interested in borough presidents, Mr, Lassoff, 

MR, LASSOFF: I agree, 

THE COURT: Thank you, 

What sort of a doctor was Dr, Leone? 

A He's an orthopedic surgeon, 

Q Incidentally, did Dr, Leone practice medicine 
in Brooklyn, New York, prior to moving to Florida? 

A Yes, sir, he did, 

Q Did Dr, Leone send you to any other doctors? 


A Yes, sir, he did, 
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Who did he send you to? 

Dr, Stephen Gervin, He is in Hollywood, Florida, 

What kind of a doctor is Dr, Gervin? 

A He's a neurosurgeon, 

Q Did there come a time when you were admitted 
hospital and an operation was performed on you? 

A Yes, sir, 

When was that? 

December, '73, 

Which hospital? 

Golden Isles Hospital in Hallandale, 

Hallandale, Florida? 

Hallandale, Florida, 

Q Can you tell me who performed that operation? 
AD Dr. Gervin performed the operation with an 
assist from Dr, Leone, 
Q Can you tell me what part of your body they 
operatéd on? 
A Yes, sir, my lower back, 

MR, LASSOFF: At this point, your Honor, I would 
like to offer into evidence the hospital record of the 
Golden Isles Hospital, Hallandale, Florida, 

THE COURT: Any objection? 


MR, SCHULTZ: Yes, your Honor, I object, 
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THE COURT: Same objection you have given before? 
MR, SCHULTZ: By that you mean I am objecting 
to it coming in on the basis that there is no causal 


relationship, that is the basis of my objection, 


dated May 5, 1975, provides for its admission, 
(Plaintiffs' Exhibit 6 received in evidence, ) 
Q At the time you went to the hospital, the Golden 


Tsles Hospital in Florida for this operation, prior tc 


| 

| 

| 

| 

THE COURT: Overruled, The pre-trial order | 


the operation can you tell me what, if anything, you felt? 
A In the way of pain, sir? 


MR, SCHULTZ: If your Honor please, I am going 


of '73, As to what he felt should be taken subject to 


| 
to respectfully object at this point, This is December | 
| 
medical connection, at least, | 


THE COURT: He can tell us, You haven't done 


a good job in giving the chronology of this, He goes to 
see doctors, that's all we know he's doing, 


MR, LASSOFF; I agree, your Honor, There are 


so many, I have to tie it together with the doctors I'm 
bringing, All I am asking now is how he felt before the 
operation, 

THE COURT: Felt about what? An ingrown toenail? 


What, if anything, bothered you before this 
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cperation? 

MR. SCHULTZ: Objection, it is December Of tT, 

THE COURT: TI think you better bring him up 
to date as to his physical condition, All we know is he 
went to see some doctors, And the only specific thing you 
have asked him was way back in August of 1972 as to what 
he was being treated for by Dr. Urs and Dr, Spitz, period 
That's where you end, 

MR, LASSOFF;: All right, 

Q While you were being treated by Dr. Spitz, 

and prior to your going to the Richmond Memorial Hospital 
in Richmond, Virginia, can you tell me what, if any, 
parts of your body you had any difficulty with? 


A Yes, sir, 


MR, SCHULTZ: If your Honor please, I am going 


to respectfully object, The reason for it is, your Honor, 
is that it is now January of 1973. He is asking him: to 
describe-- 

THE COURT: No, he's back in August, 

MR. SCHULTZ: Now he's at January, '73, 

THE COURT: I'm sorry, he is back in August when 
he was treated by Spitz, He went back to Spitz, I'm 
asking for chronolgoy, 


MR. SCHULTZ:. So the question was how did he 
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feel before -- just before he went to the hospital 
in Richmond, Virginia, 
THE COURT: I'm sorry, he was asking him how 
he felt when he went to Dr, Spitz in August of LOTS: 
the second time he went to Spitz, 
MR. LASSOFF: August, '72, your Honor, 
THE COURT: '72, 
Q Tell us how you felt when you went back to Spitz, 


A I had severe pain in my head, my neck, my 


right arm, my right ham, my lower back, I was having 
trouble with bowel movements and I was having trouble 
with the act of sex, with my wife, 

Q Can yo. tell me, were you having pain in yeur 
back at that time? 

A ¥en, air, I was, 


THE COURT: Let's get specific, You went back 


to Spitz in August of 1973, How long -- did you go to Dr, 
Spitz for these things that you claim ailed you? 

A I went to Dr, Spitz regularly until I left 
for Flcrida, 


THE COURT: When you say regularly, what do you 


mean by regularly? 


THE. WITNESS: Once a week, once every other week, 


THE COURT: Once a week and once every other weeic 
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from August until when? 
A Until I left on August Ist of 1973, I continued-- 
THE COURT: So for a whole year you went to 


Dr, Spitz either weekly or bi-weekly? 


THE WITNESS: Yes, sir, that's correct, 
THE COURT: For these ailments which you claim 


were the result of this accident? 


THE WITNESS: Yes, sir, 
THE COURT: <All right, 

Q The trouble with your back that yot ‘ave told 
us about, what kind of pain did you have there, back in 
August of 1972? : 

A Severe pain in the lower part of the back 
coming into the right buttocks, down the right leg into 
the right foot, 

Q Did you -- 

A Deadness in the right foot, some of the toes 
and the leg on top of the leg, 


Q Did the pain that you had when you went to 


Dr, Spitz in August of 1972 abate, remain the same or 


get worse? 
A It got worse, sir, 
Q At the time you went for this myélogram in 


Richmond, Virginia, in January of 1973, would you tell us 
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about the pain in your back at that time? 
MR, SCHULTZ: I respectfully object, your Honor, 


THE COURT: Overruled, 


It was extremely bad, 
Q In what way? 
A In that it had gotten worse in that the pain 
itself had gotten worse, and that the leg had gotten worse, 
As a matter of fact, it would not stay up under pressure, 


It collapsed, 


THE COURT: Did Dr, Spitz send you to this 
hospital for a myelogram? 

THE WIINESS: No, sir, he didn't, sir, 

THE COURT: You did this on your own? 

THE WITNESS: Yes, sir, I did, 


Q Did some doctor send you to the hospital, 


Richmond Memorial Hospital, in Staten Island for a myélogram? 


A Dr. Frank had set up the appointment, As I 


mentioned before, Dr, Frank had set up the appointment 
to go there, 

Q And Dr, Frank is a neurosurgeon? 

A Yes, sir, he. is, 

Q What, if anything, with regard to your physical 
condition eventuated the operation of December, '73? 


MR, SCHULTZ: Objection, your Honor, 
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THE COURT: You've got us back in August now, 
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Will you please do it step by step? Or I am going to 
Start sustaining his objection, 

MR, LASSOFF: All right, 

THE COURT: You haven't proven at this date 
what he went into that hospital for had anything to do 
with this accident, out of this witness! mouth, 

Q Incidentally, following this accident in June, 
1972, have you ever been involved in any other accident 
where you injured any other part of your body? 

A No, sir, I haven't, 

Q After the myelogram in January of 1973, can 
you tell me what, if anything, occurred with relation 
to the pain you were feeling in your lower back? 

MR. SCHULTZ: Objection, your Honor, 


THE COURT: Overruled, 


A It got increasingly worse, 


Q When you say increasingly worse, in what way 
did it get increasingly worse? 

A When I attempted to walk, it was very bad, 
Sitting caused me great pain, Most of the time it was 
lay in bed or just walking slowly or intermittently sitting 
and walking, 


Q All right. Now, had you been advised to have this 
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operation prior to December of 1973? 


MR, SCHULTZ: Objection, your Honor, 
THE COURT: Sustained, You have got him in 
August -- at least you've got him after a myelogram 
that the pain is increasingly worse, Ask him what happened, 


Q What happened with regard to your physical 


condition between the time that you had the myelogram 


and the time you went for surgery, 


MR, SCHULTZ: Objection, if your Honor pleases, 
THE COURT: Overruled, 
A It had become much worse, TI had -- they had 
wanted me to go -- 
MR, SCHULTZ: I move to strike, if your Honor 
please, 
THE COURT: Sustained, What doctors did you go 


to see, if any, after the myelogram? 


THE WITNESS: I went to see Dr, Lanier in 
Brooklyn, Dr, Lanier, 


THE COURT: What did you complain to him about? 


THE WITNESS: Dr, Spitz sent me to him and 


sent him a report, and I complained about the pain in 
the lower back, the neck, the head, the inability or 
the hard time I was having going to the bathroom and the 


problem of sex, I explained all of this to Dr, Lanier, 
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THE COURT: How many times did you see Dr, Lanier? 
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THE WITNESS: Once, sir, 
THE COURT: Once? 
THE WITNESS: Yes, sir, 


THE COURT: What did you do after seeing 


Dr. Lanier? Did he give you any treatment while you 


were there? 
THE WITNESS: No, sir, he didn't, 
THE COURT; What did you do after that? 
THE WITNESS: He suggested I have the operation, 
MR, SCHULTZ: Objection, move to strike it, 
if your Honor please, 
THE COURT: Overruled, 
THE WITNESS: He suggested I go and have an 
operation, 
THE COURT: Did he send you to a doctor? 
‘THE WITNESS: No, sir, he didn't, 
THE COURT: Did you go back to Dr, Spitz? 
THE WITNESS: Yes, sir, I did, 
THE COURT: What did he do for you? 
THE WITNESS: Just what he could do, He couldn't-- 
MR, SCHULTZ: I move to strike, 
THE COURT: Whar did he do for you? 


THE WITNESS: He gave me injections of -- he gave 
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me injections and that was about all he could do for me, 
There wasn't much else he could do, 

MR. SCHULTZ: Objection, move to strike, 

THE COURT: Sustained, You don't know what 
he could or couldn't do for you, You are not a doctor, 
All you can do is tell us what he did? 

THE WITNESS: All right, sir, 

THE COURT: Then you continued with Spitz 
from March of 1973 to August of 1973? 


THE WITNESS: Yes, sir, when I left for-- 


THE COURT: Did yamsee any other doctors 


in that time? 
THE WITNESS: I don't believe so, sir, 
Q Dr, Friedman, oh, I'm sorry, Dr, Friedman, 
I did see Dr, Friedman, I did mention that before, I'm 
sorry. 
THE COURT: How did you get to Dr, Friedman, 
did Spitz send ym to him? 
THE WITNESS: No, sir, What had happened, at the 


time I had been in touch with Mr, Lassoff and I didn't 


feel that he was conducting things speedily enough -- 


MR, SCHULTZ: If your Honor please, I move to 


strike it, please, 


THI: COURT: Sustained, Strike it, It has nothing 
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to do with this lawsuit, You went to speak to Mr, Lassoff, 
your lawyer, 

MR, LASSOFF: No, your Honor, thats not what 
he's saying, He went to see another lawyer, if your. 
Honor please, 

MR. SCHULTZ: If your Honor please -- 

THE COURT: You say you went to Dr, Friedman, 

THE WITNESS: Yes, sir, 

THE CcCURT: Who sent you to Dr, Friedman? 

Just the name of the person, 

THE WITNESS: Mr, Heckerling, attorney, 

THE COURT: Is he a doctor? 

THE WITNESS: He's an attorney, 

THE COURT: He sent you to a Dr, Friedman? 

THE WITNESS:Yes, sir, 

THE COURT: When did fore see Dr, Friedman ? 

THE WITNESS; I can't give you the date, I don't 
know, I'm confused, I don't know, 

THE COURT: How many times did you see Dr, 
Friedman? 

THE WITNESS: I saw Dr. Friedman once, sir, 

THE COURT: What did Dr, Friedman do for you? 

THE WTTNESS: He did a physical e&amination, 


v-rays and he also said "Have the operation," 
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MR, SCHULTZ: Move to strike it, your Honor, 
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THE COURT: Overruled, So you went to Dr, 
Friedman? 

THE WITNESS: Yes, sir, 

THE COURT: And you continued with Dr, Spitz 
until you left here in August? 

THE WITNESS: Yes, sir, 

THE COURT: Were you complaing to Dr, Spitz 
all through this time about your back, your head, your 
arm, your neck? 

THE WITNESS: I had told Dr, Spitz about it, 
yes, sir, I was complaining to him, 

THE COURT: And you left then? 

THE WITNESS: Yes, sir, I did, 

THE COURT: You went to Florida? 

THE WITNESS: Yes, sir, 

THE COURT: The first doctor you saw in Florida 
was Dr, Leone? 


THE WITNESS: Yes, sir, that was him, 


THE COURT: When you went to see Dr, Leone, what 


did you tell him? 
THE WITNESS: Of the severe pain in my neck 
and my head and my right arm and how the pain had gotten 


much worse in my back and legs, 
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THE COURT: What did Dr, Leone do for you? 

THE WITNESS: Right leg, Dr, Leone gave me 
physical therapy after a complete examination and X-rays, 
Gave me physical therapy, 

THE COURT: All right, How long did you continue 


going to Dr. Leone and receiving therapy? 


THE WITNESS: Up until -- I saw him in approximately 


three months, sir, 

THE COURT: So you saw him for three months 
after August? 

THE WITNESS: Yes, sir, 


THE COURT: Until -- that would make it some time 


around November or December of 1973? 
THE WITNESS: Yes, sir. I also saw-- 
THE COURT: How often did you see him for three 
months? 
THE WITNESS: Once a week, sir, 
THE COURT: All right, Did he send you to any 
other doctor? 
WITINESS: Yes, sir, Dr, Stophen Gervin, 
COURT: How do you spell that name?. 
©‘ WITNESS: G-e-r-v-i-n, 
COURT: What did Dr, Gervin -- what did you 


tell Dr. Gervin? 
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THE WITNESS:The same thing I had told Dr. Leone, 
THE COURT: What did Dr, Gervin do for you? 
THE WITNESS: He did his own physical examination, 


had more X-rays taken, 


THE COURT: Hay many times did you see Dr, apeent 


THE WITNESS: Approximately three times prior 


to the operation in December, 


THE COURT: Did he put you in the hospital? 


THE WITNESS: Yes, sir, he was the one that 
finally convinced me I had to go into the hospital, 

THE COURT: And you went into the hospital? 

THE WITNESS: Hospital, yes, sir, 

THE COURT: All right. Go ahead now, 


MR, LASSOFF: Thank you, 


THE COURT: I am just the judge, you know, I'm 


not the lawyer, You better come in here better prepared, , 


XI don't think it is laughable, 
MR, LASSOFF: I'm sorry, your Honor, 
THE COURT: This man has a claim here, he is 


entitled to be represented by counsel who knows how to try 


a case, 
MR, LASSOFF: I know, All right, 
How long were you in the Golden Isles Hospital? 


13 days, 
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Q Can you tell me, after you came out of sedation, 
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after the operation, what, if anything, your condition was? 
A It was the worst pain I've ever felt in my life, 
In what — 
A I just -- everything hurt, The whole body hurt, 
Every thing, my leg was extremely bad, Very, very bad, 


I had -- I don't know if I am allowed to say it, I had asked 


them to cut it off, 

Q Cut what off? 

A My leg off because the pain was so bad, 

Q Did there occur some scene in the hospital itself 
with regard to your physical condition a day or two after | 


this operation? | 


THE COURT: Overruled, 

Yes, sir, I can answer? Yes, sir, There. did, 
Q Can you tell me what that was? 
A Yes, sir, they had -- it was the first night 


off of morphine, and on Percodan, and I had horrible 


MR, SCHULTZ: Objection, your Honor, | 
| 


nightmares during the night and I attempted to get out of 
bed and I pulled the intravenous loose and I was hanging 
over the end of the bed, 


MR, SCHULTZ: If your Honor please, I respectfully 


move to strike it, 
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THE COURT: Overruled, He is testifying what 


happened, You can cross-examine him, | 


A And the nurse came in and pushed me back into bed, 


Q When you left the hospital, was there any change | 


in your physical condition with regard to the pain in 
your back? 


A Not immediately after leaving the hospital, 


I left the hospital with a walker and I went home and 1 
stayed approximately a week in bed, I had an appointment 
at the end of that week to go back and see Dr, Gervin, 
and the pain was still very bad. of course, that's 
‘recuperation period, After that the pain did ease off 
within about three weeks, 
Q Did the pain come back with any severity after 
that three weeks? 
A Yes, sir, 1t 61d; 
Q Tell me how it was when it came back, 
MR, SCHULTZ: I respectfully object, your Honor, 
THE COURT: Why? He's testifying as to how he fell. 
He can testify as to that, 
MR, SCHULTZ: If your Honor please, we are now 
in December of 1973 or january of '74, 


THE COURT: All right, 


| 
| 
| 
MR, SCHULIZ: I believe, your Honor, it is an 


105a 


dhh 52 Chiarello-direct 63 


that there has to be some foundation such as causal 
relationship, Either take it subject-- 
THE COURT: He is testifying what he went through, 
I assume a doctor will take the stand and testify to the 
relationship, You can't do both, All he can tell you is 
how he feels, 
MR. SCHULTZ: I'm objecting, your Honor-- 
THE COURT: Overruled, 
MR, SCHULTZ: -- on the basis that-- 
THE COURT: Do you want the doctor on first or 
do you want the witness on? 
MR, SCHULTZ: Subject to connection, your Honor, 
THE COURT: Obviously Subject to connection, 
Do you remember the question, Mr, Chiarello? 
Ney Sirs. I -dentt; 
MR, LASSOFF: Can you read it back to him? 
I don't remember, either, 
(Read) 
Q You say after three weeks the Pain subsided, Did 
it return With any force later? 
A Yes, sir, 1¢ did, 
Q When? 
A Within a week or two after my getting up and 


walking around, That would put you somewheres in February, 
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early February, 


Q At that time did you see any doctor about it? 


A I went back to Dr, Gervin and saw him, 

Q What did he do? 

A He ee ~= 

Q What he did, not what he suggested, 

A All right, He ordered an electronic device that 
interrupts the pain from getting to the brain, 

Q What does that electronic device look like? 

A It is a small box like one of those peeperoboxes 
that a doctor would wear on here, And it has two wires 
coming from the bottom with two knobs on the box, The two 
Wires are attached-- run around to your back and they're 
attached to small black plastic light pads, Then you 
spray benzene on your back to make them adhere and then 
tape them onto either side of the Spine -- is where T had it, 
At that time you turn the device on and it sends an 
electrical impulse into the back, and you can control 
the amount of electricity plus the rate at which it goes 
into the back, the pulsating rate at which it goes into 
the back, That is supposed to interrupt-- 

Q Did you get that machine and did you use that 
machine? 


A Yes, I did, 
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Q What happened when you first got the machine? 
A I put it on and it worked Significantly well 


on the pain as it was at that time, The only drawback 


to it was if the pads lifted from the skin it forms an 


arc between the skin and the pad burning the skin, 

Q All right, Did there come a time when this 
machine didn't work any longer? 

A Yes, sir, there did, 

Q When was that? 

A Within, I would say, a month or two, 

Q What did you do at that time? 

I was still seeing the doctors, 
Dr, Gervin and Dr, Leone you are talking about? 
Yes, sir, 

Q All right, What did they do, if anything? 

A Dr, Leone was giving me physical therapy, that 
is, electrical treatment and heat, wet heat, at the same 
time, Also giving me injections, 

Q What part of your body? 

A To my lower back, 

Q Did there come a time when you were admitted 
to another hospital? 

A Yes, sir, 


Q Do you remember when that was? 
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October, 1974, I hope that's right, 
What hospital was that? 
Hollywood Memcrial, in Hollywood, Florida, 
Who put you in that hospital? 
A Dr, Gervin, 
Q Was there some procedure performed on you in 


that hospital? 


A Yes, sir, It is called a rhizotomy, 


THE COURT: We will adjourn for lunch, Please retum 


at 2 o'clock, 


(Luncheon recess, ) 
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AFTERNOON SESSION 


(Jury present.) 
MR. LASSOFF: Your Honor, with the Court's and 
Mr. Schultz's permission, I have Dr. Spitz in court. Since 
we finished with his part of the testimony, medically for 
his part of the case, I would like to put him on. 
THE COURT: Is that agreeable? 
MR. SCHULTZ: Yes, I have consented as long as 
the doctor is here to take him out of turn. 
THE COURT: All right. 
JACKSON SPIT Z, called as a witness, 
having been duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. LASSOFF: 
THE COURT: You may proceed. 
Q Dr. Spitz, ere you a physician duly licensed to’ 


practice medicine in the state of New York? 


A I am. 


Q Do you maintain an office for the practice of your 
profession? 

A I do. 

Q Where is your office located? 


A 902 East 86th Street, Brooklyn. 
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Q Would you tell the jury your professional background, 
education, standing? 
A I graduated from the College of Medicine in 1939 in 


Edinburgh, Scotland. I'm a general practitioner. 


Q Did there come a time when you treated Mr. Thomas 


Chiarello, ir. for any injuries sustained in an accident? 
A Yes, there was. 
Q When was the first time that you saw Mr. Chiarello? | 
A July 3rd of 1972. 
At the time you saw him, did you obtain a history? 
Yes, I did. 
Q What history did you obtain? 
A He said that on June 30, '72, he was driving a car 
that was struck by a bus in the rear forcing him to strike 
a car in front of him. And he got a severe jolt and he 
injured his neck and back. 
Q Did you examine him on that day? 


A I did, 


Q What did your examination consist of? 


A I found forward flexion of his neck was limited and 
i 


painful. He had a marked spasm of his paravertebral muscles 


of his lower back. Also forward bending of his body trunk 
was limited to about 45 degrees. The patient also said-- 


that's what I found. 


Q 


telling you something. 


A 


Q 


A 


Q 


nosis? 


A 


Q 


A 
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You started to say something about the patient 


Well, if you ask me, I'll tell you. 
I'm asking. 
Yes, he said that his neck and back hurt a lot. 


Based on your examination, did you come to a diag- 


Yes, I did. 


What was your diagnosis? 


He had acute tortocollis, which is a sprain of the 


cervical spine, the neck spines, and he also had severe 


low back derangement at that time. 


Q 


A 


Q 


A 


A 


Q 


was he 


A 


Doctor, did you see Mr. Chiarello again after that? | 
| 
| 


Yes. 
When was the next time? 
On duly S$, ‘YZ, 


Did you see him after July 5th? 


Yes. 

When was the next time after July 5th? 

August 6th of '72, 

When you saw him on August 6, '72, what, if anything, 
complaining of? 


I don't have here what he was complaining of other 


than I gave him therapy at that time. It's not written down. 
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I see. When did you see hin-- 


THE COURT: I gather, doctor, you have no ieeacianial 


| 


recollection, aside from what is in your notes? | 


THE WITNESS: I have. I saw him quite a bit. I 
have--if youwant, I can tell you. 
THE COURT: I'm not the lawyer. 


Q If you remember, doctor, you can tell us. If you 


don"t, don't. 

A On the 5th of July, we go back a bit, he complained | 
of pains in his neck and his back, which was the second visit 
after the original one. 

Q Going on to August, doctor, do you have any inde- 
pendent recollection, aside from your records, of what 
treatment you performed on August 6th? 

A Yes, I gave him physiotherapy, which is infra-red 
and massage. 

Q To what areas? 

To his neck and his lower back. 
Q When did you see him after August 6th? 
A Then it was on the 13th, 8/13/72. I repeated the 


same thing I had done prior to that. On 8/20, the same 


thing. At that time my records state that, "I can't sit tco 
long, I get pains in my back and my legs feel weak.” That's 


what he told me. 
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When after that? 
On January 6th of '73. 
THE COURT: Did you see him from August-- 
THE WIT#HESS: To January, I didn't see him at all. 
THE COURT: January what? 
THE WITNESS: 6th. 
THE COURT: ‘73. Go ahead. 


Q What does your record reveal? 


A At that time he complained of pains in his back and 


he said that there was a question of his--of him being impo- 


tent and he also had pains in his neck. So I advised him to 


| 


} 
| 


continue with physiotherapy and advised him getting vitamin . 


by injection, 200 internal units once weekly. 

Q All right. Did you obtain an interval history of 
where tne man had been treated during the time he was not 
seeing you? 

A Yes, he-- 

MR. SCHULTZ: Objection as to form, your Honor. It 
assumes there was some treatment. 
THE COURT: True. Reframe your question. 

Q To your knowledge, doctor, was this man being 
treated elsewhere during the time that he was not seeing you? 

A Yes. 


Do you know where he was being treated? 
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MR. SCHULTZ: Objection, your Honor. 
THE COURT: True. To his knowledge, how would he 
he wasn't there. 
THE WITNESS: I have a report from another doctor. 
MR. SCHULTZ: So what? 


THE COURT: That's something independent of this 


MR. LASSOFF: All right. 
Q Doctor, after January 6th, with what frequency did 
you see Mr. Chiarello? 
A Once weekly. 
THE COURT: Let's have the dates. 


A January 13, '73; January 20, '73; February 10, ‘'73; 


February 17, '73; Febraury 24, '73; March 3--these are all in 


'73--March 3, March 10, March 17, March 24, March 31, April 
Zl, April 30, May 5, 12; 26; June-4, 9, 16, 23. 


i} 


THE COURT: Wait a second. You're gcing too fast 


I missed two. Let's go back to April. April 7, 


THE COURT: Yes? And May? 
A May 5, 12, 26; June 4, 9, 16, 23; and July is 
the last time I saw him, is the 7th, 14th, 2lst and 30th. 


THE COURT: All right. 
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Would I be correct in Stating that since July-- 
THE COURT: Why don't you just ask questions. 
Q Doctor, you have not treated Mr. Chiarello at all 
after July 30, 1973, have you? 
A No, not at all. 


Q During these weekly visits that Mr. Chiarello went | 


to your office from January 6th through July 30th, what 
| 


treatment was he receiving from you? 


A He was receiving physiotheraphy, vitamin E sedbetetil 


and I also checked him physically, like his blood pressure, 
his weight, his urine for sugar, and predominantly physio- 
therapy to the regions that he complained about, specifically 
his neck and his lower back, 

Q What is the vitamin E that you were giving him for? | 

A It's alpha tocopheral.: {It's supposed to help 
impotence. in some people. Because he complained so bitterly 
and because he was a young man, I felt it was worthwhile 
giving it to him to see if it would produce beneficial effects). 

Q During the course of your treatments to Mr. Chiarellp 
did you send him to any other doctors? 


A Yes, I sent him to a Dr. Lanier for consultation. 


Q What kind of a doctor is Dr. Lanier? 


He's an orthopedic specialist. 


Doctor, I want you to assume that on June 30, 1972, 


‘ 
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| 


while Mr. Chiarello's car was stopped on an entranceway to 


3 || the Bayonne Bridge, he was struck in the rear by « dus and 

4 pushed forward into a car approximately ten feet in front of 
5 where his car was stopped; that the seat of his car was 

6 broken and he was flung down backwards and then tossed ae 


7 forwards again draped over the steering wheel when he struck 
t 8 the car in front of his car; and that he came to you on 
9 | Monday, July 3, 1972, and that you found him to be suffering | 
2 10 | with a low back derangement and acute tortocollis. | 
| 
11 In your cpinion, doctor, with reascnable medical 
i 12 certainty, was the accident, as I described it to you, a4 
: 13 | competent producing cause of these injuries? | 
i4 MR. SCHULTZ: Objection, if your Honor please. | 
15 THE COURT: Overruled. | 
16 | A It was. | 
17 Q Doctor, during the period of time that you were | 
18 treating Mr. Chiarello, did you make notes or express an 
19 | opinion as to whether or not Mr. Chiarello was disabled? 
20 A Yes, I did. | 
21 | Q What was your opinion at that time? 
22 | A On July 30, '73, which was the last time he was 
23 in to see me, his back symptoms were still present. My 
2A prognosis, the outlook, as far as I was concerned, was poor, 
P23) and that I felt he was totally disabled and in my own mind 
| 


; | ae 
a 
j 
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I wrote down a question mark that he may have a herniated 
disc. That means a disc, that lies between the lumbar spine, 


has pushed itself forward which would need some help or 


correction later on. | 


Q At the time you last saw him, doctor, were you aware 


that a myelogram had been performed at a hospital in Richmond,| 


Virginia? 

A Yes, I knew about that because it happened in be- 
tween, I believe. 

Q Doctor, in your opinion, with reasonable medical 
certainty, were the injuries that you found a competent 
producing cause of the disability that Mr. Chiarello was 
under while he was being treated with you? 

MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 

A Yes, it was a competent producing cause. 

Q When you examined Mr. Chiarello on July 3rd of 1975, 
did he appear to you tc be in pain? 

A I never saw him in '75, 

Q ‘72, doctor, excuse me. 

A Yes, he was in pain. He was in pain from my 


physical findings. 


Q Did you prescribe any medication? 


A Yes, I did. 


mR ©: & SB 
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Q What was that? 

A I put him onRobaxisal. That is a pain killer and a 
muscle relaxant as well, and advised him to get a plastic 
neck collar. Those are the two predominant things I put him 
on. 

Q During the course of your treatment, did you pre- 
scribe other medication for Mr. Chiarello? 


A None other than his vitamin E injections, and con- 


tinuing of the physiotherapy. 


Q Do you know where he is receiving this phystotherepy 


A You mean elsewhere? 
Q Yes. 
A No, I have no idea. Unless, you know-— 


THE COURT: Did you administer physiotherapy? 
THE WITNESS: I ddd, yes. 


Q Doctor, I want you to further assume that the 


myelogram performed at the Richmond Memorial Hospital in 
January of 1973, which is in evidence, was positive and indi- 
cated a herniated disc at L-4, L~5, and that the disc was 
eventually removed in December of 1973. 

In your opinion, doctor, with reasonable medical 
certainty, were the injuries you found Mr. Chiarello with, 
and the accident, the competent producing cause of that 


herniated disc? 
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MR. SCHULTZ: Objection, your Honor. 
THE COURT: Sustained. 
Q Doctor, in your opinion, prior to discharging of 
Mr. Chiarello, did you feel that he had a herniated disc? 


MR. SCHULTZ: Objection, Your Honor. 


THE COURT: He's already said he had, a question mark. 


MR. LASSOFF: No further questions, your Honor. 

CROSS EXAMINATION 
BY MR. SCHULTZ: 

Q May I see your records, Dr, Spitz, please? 

A (Handing.) Do you want the report of the other 
doctors as well? 

Q May I see whatever you have there, please? 

A Sure. 


! 
' 


MR. SCHULTZ: May I have just a moment, your Honor, 


to look at these, please? 

THE COURT: Sure, 

MR. SCHULTZ: If the Court please, may I have this 
record marked as Defendant's Exhibit A for identification, 
please, 


(Defendant's Exhibit A marked for identification.) 


Q Doctor, you told us that you went to the--what wes 
it--the University of Edinburgh? When were you licensed to 


practice medicine in this state? 
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The same year, 1939. 
Do you specialize in any field at all? 
No, general practice. 


Are you a diplomate in internal medicine? 


I'm not. 
Do you have any relationship with any hospitals? 
Yes. 
Q Which ones? 
A Leffert's General Hospital, Brooklyn; Flatbush 
General Hospital, Brooklyn. 
Q Do you have any membership as a diplomate in any 


field? 


A Not at all. 


Q Would you be good enough to tell us what a diplomat 


A A diplomate is a doctor who takes additional 


4 


| 
| 
| 
| 
training beyond his original internship for a period cf-- | 
| 
| 
| 
| 
| 
| 


depending upon the requirements for whatever specific field 


of medicine he wants to be a specialist in. Some take three 
years, some take five years. And they're--cdiplomates are 


considered specialists. 


Q There is such a thing as a diplomate in internal 
medicine, is there not? 


A Yes, there is. 
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That is the diagnostic study, is it not? 
A It's internal medicine, yes, you're correct. 
Q Dr. Spitz, had you known Mr. Thomas Chiarello at 
any time before he came to see you? 
A Yes, I did. 
Q When did you first know Mr. Chiarello? 
A I knew Mr. Chiarello--I didn't know him profession- 
ally, I knew him--I was a patient ina hospital myself, 
Q Sir, can you tell us when you first knew Mr. 
Chiarello? 
MR. LASSOFF: I think he's trying to. 
Maybe two years prior to the onset of this. 


Had you known any member of his family before 


Yes, sure, 
Who did you know? Was it Gus Chiarello? 

1 
THE COURT: Wait. This word “know" seems to be 


bothering the doctor. I understand. Know how, socially, 


professionally? 


MR. SCHULTZ: Either way, your Honor. 


Yes, I knew his father-in-law. 
Who was that? 
Mr. Frank Cardillo, 


Did you know or have any acquaintance with the 
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members of tiie Chiarello family? 

A No, I don't know the other Chiarellos. 

Q You had never treated any of the Chiarellos prior 
to this? 


A No. 


And you didn't know them socially? 


I knew them socially only through the father-in- 


That was Mr. Cardillo? 

That's right. 

Was he a patient of yours? 
A Yes. 


Q Doctor, I want you to look at this Defendant's 


Exhibit A, which is your card that you brought here. Was 
this card made up from original records or is that the sidatvon 
record? 

A This is my original. 


Q That record, you say, was made each time this man 


came in to your office? 


A I always do that, yes. 


Q Is that the one, though, sir? 
A This is the one, yes. 
And you made that each time he came in? 


Yes. 
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Q I assume, sir, that over the period of July of '72 
and until your last visit you always used the same pen, did 


you? 


A I don't specifically know I used the same pen, but 
I would look and see if it was the same pen if you want me to. 


Q All right. 


Sir, wuen you discussed tortocollis, is that a field 


of medicine that pertains to the field of orthopedics? 


A Predominantly, yes. 
Q And you're not.an orthopedist, are you, sir? 


No, I'm not. 


I don't have. 


Sir, when you spoke of a sprain or a spasm of the 
paravertebral muscles--is that correct? 


A Yes. 


| 
| 
| 
| 
You don't have any specialty in orthopedics, do 


' 
| 


Q That's what you said. That's also in this field 


of orthopedics, isn't it? 


A No, that's in the field of medicine. A doctor woul 


recognize that. 


Q The treatment of it, sir, is that an orthopedic 
specialty? 


A It can be treated by a doctor cf medicine or an 
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orthopedist equally. 

Q Where did you find this spasm? 

A He had spasm of the paravertebral~-those are the 
muscles-- 

Q Where, what portion of the body? 

A His lower back. 


Q When you say the lower back, how many thoracic 


vertebrae are there, sir? 


A Twelve. 
Q How about thirteen? 
Twelve. 
How many lumbar vertebrae are there? 
B Five. 
Q And, sir, now, these paravertebral muscles, do 
they attach to the transverse processes? 
THE COURT: You're using highfalutin language. I 


don't think any of the jurors know what you're talking about. 


| 
So what's the value of the examination? | 


MR. SCHULTZ: I want to find out, sir, whether-- 
first I want to go over his capability of recognizing this, 
sir, and whether it is within the field-- 

THE COURT: The jury won't know what you're talking 
about unless you have it defined. 


MR. SCHULTZ: If I may, your Honor, I will produce 
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other doctors that will help. 
THE COURT: But the jury don't know now what you 
are talking about. You are using technical language. 
MR. SCHULTZ: All right, sir. 
Q Doctor, do you know the names of the muscles chix 
you say were in spasm? 
A Yes. 
Q Do you know to which portions of the spine they're 
affixed? 
A Yes, I do. 
Q Sir, were you able to observe these muscles? 
Yes, I saw it in spasm, that's correct. 
Sir, did you take any x-rays? 


I--my card reflects I advised x-rays but none were 


Did you take any x-rays? 
I took no x-rays. 
You s@w no x-rays? 
I saw no x-rays, no, I did not. 
Q Sir, what is your definition of a tortocollis? 
A A tortocollis implies painful spasm of the cervical 


| 
spinal muscles. Those are the muscles in the back of the neck, 


that are attached to the spine of the neck. | 


Q Do you know, sir, that in January and November of 
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1972--I want you to look at this record, sir, in the Richmond 
Memorial Hospital, That record, sir, there. Tell me-- 
THE COURT: Is that a_ record in evidence? 


MR. SCHULTZ: Yes, sir. 


THE COURT: Then designate for the record what its 
number is. 
SCHULTZ: Yes, sir. 
I have this a minute, doctor? 


Sure. 


MR. LASSOFF: Your Honor, please, to correct the 
record, he said in January and November of 1972. I think he 
means January of ‘73. 

MR. SCHULTZ: No, no. 

THE COURT: Let's find out which-- 

MR. SCHULTZ: This is Exhibit number 5, your 
Honor, which is the Richmond Memorial Hospital in Virginia. 


‘ 


His admission was in January of '73. 


THE COURT: All right. 


MR. SCHULTZ: However, there's a letter dated 


November of 1972 or which is a portion of that record, and 


I'm asking-- 


MR. LASSOFF: I agree. I'm just saying you said Bs 


was admitted in January of '72. a 


MR. SCHULTZ: ‘73. There's a letter there or a 


fn. A ROR A we" ARR AS A ARNE NT ES 
LEA ARTE OSORIO MEE: NGI AR TO 
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| report dated November, 1972. 


MR. LASSOFF: Okay. 


I'm asking the doctor to look at that. 


THE COURT: Do you want him to read the whole thing? 


Excuse me, counsel, which one do you-- 
Read just that page and the half a page thereafter. 
This page? 

Okay. 

Q Now, doctor, in that record that I just gave you 


there, is there any mention of injury to the back? 


A It says here, “The patient noticed soreness and 
! pain in his neck, back and head and consulted his physician 
| as a result of it." 

Q That's the history. I'm talking about what they 
found there. 

A I'll be with you in half a second. 


1 | 
No, they mention nothing--apparently there was no examina- 


tion of this person's lower back on this sheet of paper. 


Q At that time, sir, in November of 1972, his principa| 


complaints were to his neck and his shoulder and hi hand; 


isn't that true? 
A No, he also complained about his back. He said he 
had soreness in his back as well. 


Q The principal complaints in that report, though, 
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pertain to the neck and the shoulder and the arm, do they not? 
A The principal findings pertain to it, but not the 


| complaints. 


Q The principal findings, then. And they found-- 


A They mentioned nothing. They didn't-- 
MR. LASSOFF: If your Honor please, wc seem to be 


interrupting. 


THE COURT: The doctor says the report doesn't 


show any report of the back. 

Q Doctor, as a medicine man, did you conduct a 
physical of this man? 

A Yes, I did. 


Did you take a history as to his past condition? 


THE COURT: Past condition when, when he first went 
to him on July 3rd? 
MR. SCHULTZ: Yes, sir. 


A The only thing I inquired about was his blood pressure 


and his heart and that's about all. 
Sir, has he had a long history of hypertension? 


Yes. 


Sir, what is hypertension? 


High blood pressure. 
Sir, did you ever take his blood pressure? 


I did. 


az SS: Se SS 


A 


Q 
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87 


Did you record it here? 
It is on the other side. 
When did you take it for the first time? 


When he first came. 


Did you record it on your first-- 

No, I did not. 

You didn't record it on your first visit? 

No, I did not. 

Did you record his weight on the first visit? 
I did not. 


It was only, sir, until sometime in April of '73 


that you recorded his blood pressure. 


A 


Q 


A 


Q 


A 


Q 


A 


‘73 without recording his blood pressure. 


That's correct. 


And you treated him from July of '72 into April of 


Well, there's a reason for it. 


Sir, did you? Isn't that the fact? 


That's the fact. 


Sir, what was his weight in July of ‘72? 


I didn't record it so I don't know. But I knew he 


was over 250. 


Q 


So when you saw him in July of '72, you had a man 


who had hypertension, right? 


A 


Correct. 
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High blood pressure. 
Correct. 
Was he obese? 
Correct. 
That's overweight, isn't it? 
A correct. 
Q €ir, did you know that in the hospital record they 


had him sent to a medical doctor for a medical work up? 


A I saw that, sir. 
MR, LASSOFF: If your Honor please, we're talking 
about a hespital record months afterwards. How could he pos~ 
sibly know that? 


THE COURT: You keep skipping around. You're back 


in July or back in November? 
MR. SCHULTZ: Sir, this is in January-- 


THE COURT: Let the jury understand what you're 


i] 
talking about. You're talking about when this doctor first 


saw this man in July of '72, and that time, I gather, that 


the doctor says he was suffering from hypertension and was 


obese. 

Now, if you want to go beyond that, specify it so 
we know what you're talking about. 

MR. SCHULTZ: All right, sir, I will accept that, 


your Honor, sir. 
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Q You were treating this man in January of '73, 
you not? 


A Yes. 


Q And you tresc¢di him up until Jury of "73? 

A Yes. 

Q Did you know that there had been a medical work up 
by another doctor? 

A Yes, 


Q Did you know that he had gone to a doctor in Richmon 


Beha Dat ts : . 

| Virginia, for this medical work up? 

A Yes, 

Q Did you know that that doctor indicated that this 


| man had a long history of hypertension? 


A We said that, yes. 


Q Did you know that? 


THE COURT: He's already said yes. 
A We said that, yes. 
Q Did you give him any medication for hypertension 


when you treated him? 


A No, I did not, 


Q What was his blood pressure in Jaly of 472? 


| A If I remember correctly, my card reflects that he 


| had 150 over about 90, 


| 
Q Sir, I said in July of '72, 
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A Oh, July of ‘72? Z don't knew. I don't have it 
written down. I don't know. 
Q You didn't think that was important for this man's 
medical history? 
A His sole--he came to me with a strong complaint 
about pains in the back of his neck and his lower back. 


Q Doctor, in the overall treatment of a patient, if 


the patient has hypertension and he's overweight, doesn't 
that suggest to you that he might be a problem for cardiac 
| problems or vascular problems? 


A Yes. 


good medical practice dictate, sir, that you record or keep 


| 
i] 
Q Sir, in the overall treatment of a patient, shouldn't 


a record of his blood pressure on the occasions that you see 
him faced with that knowledge? 
A What you're saying is-- 


Q Sir, just answer. 


THE COURT: Wait a second, wait a second. The 


doctor is trying to say the man came in and says he has a 

bad neck and he wants his neck treated. Now you're question- 
ing of the doctor is if a man comes in and tells you his neck 
hurts as a result of having been in an accident, do you 

also treat him for hypertension? Is that your question to 


the doctor? 


A 


Q 


condition 


A 


Q 


A 


Q 


in a back 


| 


| | 


| H 


i A 


} 
| 


Q 


A 


Q 


A 


Q 


A 


Q 


| true that 


and they've got perfect backs and they're big fellows. 
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MR. SCHULTZ: My question, sir: 
Isn't that important in evaluating his condition? 
MR. LASSOFF: That is 2 question, doctor. 


Not too strongly. 


cause back pain? 


All right. Now, doctor, will not, sir, an overweish 
| 


it can agravate a preexisting back pain, yes. 
Will it not cause it, too, sir? 

Can it cause it? In some individuals, yes. 

In other words, obesity and overweight can result 
condition? 


I can say no, because you see very heavy wrestlers 


Doctor, have you testified before? 
Yes, 
You've testified on several occasions, haven't you? 


No. ' 


How many times? 

The last time about eight years ago. 

And before that? 

Ten years ago. 

Doctor, back to the obesity, sir. Sir, isn't it 


obesity is a factor when evaluating a back 


condition? 
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A Obesity is a factor if a back condition is present, 
obesity should be controlled. 
Q Will it not affect-- 


A It will help, yes. 


Q It has an effect on a person'a back, doesn't it? . 


THE COURT: Wait. Are you trying to ask the doctor 
whether obesity will create a back condition where none 
existed before? Or will obesity affect a back condition 
which already exists? 

MR. SCHULTZ: I will ask it both ways, your Honor. 

Q Dr. Spitz, will obesity be a competent factor in 
| producing a back condition? 

A In the majority of cases, no. 

Q In some cases it wii, though? © 

A It's a possibility. 

Q Yes. And, siz, there's no question that obesity 
| will agravate and worsen a hack injury, isn't that true? 

A That's true. 

Q Sir, isn't it true that obesity and hypertension, 
high blood pressure, will have an extfect on a person's life 
expectancy? 

A That's true. 

Q Sir, will it not have an effect of lessening one‘s 


life expectancy? 
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A That's true. 


Q And this man, as you later learned, had a long 


i history of hypertension, isn't that true? 
A That's true. 
Q And you found him to be obese, isn't that true? 


A Correct. 


Q Did you find, sir, that he was also a heavy cigarett 


| smoker? 


A I didn't know about that, 
I want you to look at this record, sir. 


I take your word for it. If it is there, I believe 


Q I want you to look at this and tell us, how many 
| packs of cigarettes did he smoke a day? 


A Three. 


Q Now, sir, would you say that the smoking of three 
packages of einavneees, high blood pressure and obesity 
would have an adverse affect on a person's Life expec: hancy? 

A Yes, it would. 


Q Sir, did you know that his family had a history of 


A I didn't know that. 


Q I want you to look at this and see if that js true. 


| 
| 
cardiovascular disease? 


A This is the comments they make here-- 
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Q Sir, is it what they found? Was that part of the 
hospital record? 


MR. LASSOFF: Is that what they found or what they 


reported? : 
A This is their comments. | | 
Q Is it part of the hospital record put into evidence : 
by the plaintiff? | 
THE COURT: I don't car _ whether it is part of the 
hospital record. I want to know what it is. Did they find-- | 
A It says here he has a strong family history of | 


hypertension. Now, it goes Gn, nozhing further about the 


cardiovascular status, which means the heart and blood vessels 


family history of hypertension and cardiovascular disease, 
et cetera, et cetera, et cetera, there's nothing in the 


previous history back here that talks about his family's 


cardiovascular status. 


THE COURT: What is your question? 


Then, as a comment, they remark, cause of his obesity, a ae 
| 
| 


Q Now, doctor, does this hospital record indicate that 
his family had a history of cardiovascular disease? 
-MR. LASSOFF: Objection, your Honor. 
A It's not there, it doesn't say. It's just 
comments someone made without even finding out about it. 


Q But is it in the record? 
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THE COURT: Wait. If it is in the record, it doesn’ 


mean anything unless they knew it to be true. 
MR. SCHULTZ: Sir, it was put into evidence by 
the plaintiffs. 


THE COURT: What difference does that make? 


| 
Q Doctor, did you ever make an inquiry as to whether | 


| this man had a family history of cardiovascular disease? 
A No, I did not, 
Q Did you think that was important in the overall] 
treatment of this patient? 


A Yes, but predominantly he came to me because of 


| an injury to his neck and his back. 
Q Sir, you treated him for over a year. 


A I checked his pressure, I listened to his heart. 


| the salt intake. I advised iim to lose weight. It's on 


! 


the card. 


Q Doctor, did you have a copy of this in your record-- 


j 
| 
| I made some suggestions to him. I told him to cut down on 
| 


THE COURT: A copy of what? 
Q Of this report, the conslutation record, which is 
contained in Exhibit 5, which the doctor has just looked at. 


I never saw that specific one that you just showed 


You didn't have it? 
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A No. I didn't see that. 
Q Did you make any inquiries of these doctors while 
you were treating this man? 
THE COURT: What doctors? 
The doctor who prepared this consultation. 
THE COURT: “ho is the doctor? 
MR. SCHULTZ: A Dr. Sporn. 
MR. LASSOFF: In Richmond, Virginia. 
THE COURT: How can he inquire of him, Mr. Schultz? 
He says he never saw the record, so how could he inquire of 
Dr. Sporn. 
MR. SCHULTZ: 1°11 go into this. 
Doctor, you were treating this man, were you not? 
Yes, I was. 
And you were treating him in January of 1973? 


Yes. 


' 
And you knew that he had gone to another hospital? 


Yes. 
And you know that he had certain tests performed? 
A Yes. 
Q Did you think it important to obtain copies of that 
hospital record to aid you in the treatment of this man? 
A Yes, I did, and I--yes, sir. I have those records. 


You have my records there. As a matter of fact, I sent a 
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summary of that report to a company who requested to know 

about his overall general condition by whom he was treated, whe: 
he was treated, wny he was treated and what's going on with 
him. 


Q Dr. Spitz, you are telling us that you never saw 


this medical consultation record before? 


A That specific one I don't believe I have ever seen. 


correct? 


A Yes. 


Q Sir, isn't this a medical cuncultation as opposed 
to an orthopedic consultation? 
A Yes, you're right, but I had enough information 


on the others to know what I'm doing. 


| 
| 
| 
| 
| 
| 
Q Sir, your field is that of medicine, isn't that | 


MR. SCHULTZ: Move to strike. 
THE COURT: Wait a second. He says he never saw F 
it. You haven't proven he knew it was in existence. ; 
MR. SCHULTZ: I want to show he should have asked. 
THE COURT: Ask him. There's nothing in the 
record to justify that inference as of now. 


MR. SCHULTZ: I asked him didn't he think it was 


important. 


THE COURT: How did he know? 


MR. SCHULTZ: Sir-- 
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Dr. Spitz, you knew he was being treated, 


Yes, I did. 

In the hospital? 

Yes. 

And you knew=-- 

THE COURT: What hospital? 


Richmond Memorial in Virginia? 


A Yes. 

Q Sir, you knew that before they did a myelogram 
they would have a medical work up, didn't you? 

A I didn't know, but I assume it would be done. The 


proper way is yes, it should be done. 


Q All right. Did you make an inquiry in the course 


of your treatment of this pati-nt to obtain a copy of that 
medical work up? 

A I have. I have-- 

Q Sir, did you make-- 


MR. LASSOFF: He's saying he has it. 


THE COURT: He says yes. 

THE WITNESS: Your Honor, it's possible-- 

THE COURT: Now show him what he is referring 
now, what you have in your hand, it's his record. 


THE WITNESS: It's possible I may have it in 
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records there, I don't know. 

THE.COURT: The record you have in your hand isn't 
what this doctor gave you at your elias. The record you 
have is something else. He's referring to records he gave 
you, And he wants to look at them to see what is in there. 
A I have a record from--dated 1/31/73, from Richmond 
Memorial Hospital by a Dr. Rennie. Now, it appears that this 
report from Dr. Rennie to me was also sent to this Dr. Sporn 
whom you speak about. It says so, cc Sporn. 

Now, I never got one from Sporn. I should have gotten 
one, but I never got one. 

Aid. svight, + will pwtesue this further. 

in a hospital when a person-- 

THE COURT: Wait a secord. When did you get that 

THE WITNESS: 1/31/73 it was sent out. a 

THE COURT: So you have a copy of a report from the 
doctor at Richmond Hospital. 

THE WITNESS: Richmond Memorial, that's right. 

THE COURT: Of what it found? 

THE WITNESS: That's correct. 

Q Now, sir, Exhibit 5, your Honor, is a hospital 
record of Richmond Memorial Hospital. Now, sir, in this 


hospital record, Exhibit’ 5, there is a medical consultation 


hjl 
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record, is there not? 


A 

Q 
are there 

A 

Q 
service: 
A 
Q 


a medical 


A 


This is the medical consultation record, correct. 
Sir, in a hospital there are different services, 
not? 

There are. 


There's an orthopedic service, there's a medical 


There are. 

And the medical service, it's charged with conductin 
examination of a pscient, isn't that true? 

Correct. 


MR. LASSOFF: Objection to the words "it's charged” 


your Honor. 


Q 


Sir, 


THE COURT: Overruled. 
Its responsibility is a medical examination. 


did you ever receive a report of a medical consul- 


tation from Richmond Memorial Hospital in Virginia? ' 


A 


Q 


A 


Q 


> 
“a 


No, I didn't. 

All right. 

But I received an orthopedic-- 
Your field ie medicine, ir it not? 
Okay. 

Is it not? 


My field is medicine and surgery, yes. 


143a 
Spitz-cross 101 


THE COURT: The man can only have what they sent 
to him; isn't that true? 
MR. SCHULTZ: My point, sir, is that as a medical 
doctor he should have asked for it. 
THE COURT: I gather he asked for it and this is 
what they sent him, 
MR. SCHULTZ: I'm going to ask him. 
Q Did you ever request the medical consultation 
report in that hospital? 
A I can only oxviais it this way-- 
Q Sir, you can answer it. 
THE COURT: Let him explain it. 
A Yes. Let me explain one thing. I also informed 
Mr. Chiarello that any reports that he gets I would like to 
know about his condition. And he should get me copies of them 
Apparently he never got me that specific copy. Otherwise, 
I've got all other copies. There is no benefit either way, 
either for you or the opposition to--for me not to have a 
record. Why shouldn‘t I have a record? 


Q Now, sir, isn't it a fact, sir, you didn't have the 


benefit of this madical work-up while you were treating him? | 


A That specific one, no. 


Q Now, sir, is the symbol for blood pressure systolic, 
| 
is that correct, and what else? 
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oes 2 A Diastolic. 


3 THE COURT: What do © .ey mean? 
4 THE WITNESS: I'll tell him if they ask me. 
5 Q Do you remember what his systolic blood pressure 
6 | was? 
7 | THE COURT: Let's find out what the terms mean. ! 
{ | 
8 | I'm not sure and I'm not sure whether all the members of the | 
a 9 | jury know what they mean. If they don't know what it means, | 
ie 10 | they don't know what you're talking about. | 
11 | A I will explain it if you want me to. | 
12 || Q I just want to know what blood pressure readings 
13 he got then I'1l go into it. 
14 A I have 150 over--I don't know the diastolic, but 
15 it's written down. | 
; 16 Thank you. | 
’ 17 | 15t over 84. a 
18 THE COURT: What does 150 over 34 mean? : | 
19 | THE WITNESS: I will explain it, if you want me to. 9 
20 | THE COURT: Go ahead. ie 
21 | THE WITNESS: Blood prewsure, systolic blood mage 
22 is that amount of pressure that the heart muscle exerts to : 
23 |; push the blood theoush the circulation, through the a. 
2A THE COURT: Is that the top number or the hottom 
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THE WITNESS: That's the top number. And as you're 
taking blood pressure reading, as the sound, when you listen 
to the bend of the elbow with your stethoscope, as the sound 
disappears, when that sound disappears, that's the final 
thrust that the blood pressure can give or the arteries can 
give. That's called diastolic. 

THE COURT: And which number is that? 

THE WITNESS: That should be under 90, This one 
over here in this instance was 84. 


THE COURT: So you say the first number you give is 


the systolic? 


THE WITNESS: That‘’s right. 

THE COURT: And the second number you give is? 

THE WITNESS: Diastolic. 

THE COURT: Fine. 

Now, sir, during this-- 

THE COURT: Wait, you're not finished with that.’ 
I'm not going to let you stop there. I want to know what 
it meant to you, doctor. 

THE COURT: It meant to me that everyone's normal 
blood pressure, tops, most everybody, unless you're in the 
70's somewheres, tops, 138, 140 is tops. Above 140 you're 
now in the range of high blood pressure or hypertension, 


which means the same thing. 
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THE COURT: That's the top number, systolic? 

THE WITNESS: The top systolic pressure should 
be under 140. 

THE COURT: What about the bottom? 

THE WITNESS: The lower number should be under 90. 

THE COURT: Under 90? 

THE WITNESS: That's right. 

THE COURT: Okay. 

THE WITNESS: Those are the two upper limits of 
normal. 


COURT: Therefore you took this man‘s blood 


THE COURT: Which meant to you what? 
THE WITNESS: Which meant that he has high blood 


pressure, not unusually severe. It's there. 


THE COURT: All right. Now, you may go ahead. 
Q Now, sir, how many ‘:imes did you record his 
blood pressure throughout this whole period? 


A Once. It's also possible, strongly possible, that 


| 
pressure. 
THE WITNESS: And he had 150 over 84. 


I would take it and not record it because every once ina 
while a patient says to me, doctor, take my pressure. That 
happens very often. 


Q Sir, isn't it good medical practice to keep the 
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records adequately? 
A Yes. 
Q Should you not have kept these records-- 


A I kept it as accurately as I could. 


Q Sir, admittedly there is only one entry of all the 


exhibits. 
A For blood pressure in his instance, yes. Can I 
Say something else? 
THE COURT: No. 
Did you ever send this man to an orthopedist? 
Yes, I did. 
Who did you send him to? 
A Dr. Lanier. 
Q The field of orthpedics is not within your specialty 
isn't that true? 
A That's correct. 
Q Therefore, you sent him to a specialist? 
A That's correct. 
Q That specialist is to deal with muscle spasm, strain 
isn't that true? That's their specialty? 
MR. LASSOFF: Objection, your Honor, to the form 
ef the question. 
THE COURT: Ask the witness what it means. 


The practice of orthopedics, is that a specialty 
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that deals with sprains, muscle spasms, tears? 
A Fractures. 
Q Fractures. 
Bones and joints. 
That's their specialty? 
That's correct. 
And that's not yours? 
That's correct. 
Did you write any reports to any lawyers? 
No, I did not. There was none requested from me 
so I didn't send any. 
Q Did there come a time, circumstance when you became 
aware that there was a law suit pending in this case? 
A Yes. 
Q When were you aware that there was a law suit 
pending? 
A Truthfully, I don't know. I wish I knew. I would 
tell you. I don't know. 


Did you know there was a law suit pending in May 


No. I did not. 
Did you know there was one in July of '73? 
A I didn't know. I don't recall at any time knowing 


whether there was going to be a law suit specifically. 
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Q When did you first become acquainted with Mr. 

| 
Lassoff? | 
A I spoke to Mr. Lassoff when my nurse told me there 


was a Mr. Lassoff on the rhonc, ihere was going to be a trial 


in this man‘s behalf. Otherwise I never saw him in my life. 


Q Sir, did you prescribe anything for this man's 
blood pressure? 

A No, I suggested that he lose weight and cut down on 
smoking and salt. 

Q Did you prescribe any medication? 

A No, he was on medication. 

Q What was he on? 

A He was on one of the thiazines. I believe Saluteretn 

Q Sir, were you able to determine whether or not this 
gentleman's obesity was of long sta-ding? Did you make that 
determination? 

A It may have been only because when I first saw him 


he was a heavy man, you see. So it may have been, you see, 


Q Doctor, are these the only records that you have? 
A That's the only one I have, yes. 
MR. LASSOFF: You mean besides the other papers 
that he has up in front of him? 


A And the ones I Jave you over there. 


/ 
/ 


| Q Those aire not your records, are they, sir? 
3 A They're in my possession, they belong tc me, 
qos Q Did you create them? Thess: are sombody else's 


5 || reports. 
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6 A Someone else's, correct. 

7 Q The record that you maintained and created, this is 

8 | the only one? 

9 A That's correct. | 

10 | Thank you. | 

11 | Q There is no other record that you created and main- 
a 3 12 || tained other than this one? | 
vie 13 | A I don't have any others. | 

: 14 ! MR. SCHULTZ: May I have just a few moments, your | 
a 
16 THE COURT: Yes. 


| 
15 Honor, please? 
if 
| 
| MR. SCHULTZ: I offer this in evidence, your Honor. 


| 
| 
| 
18 | MR. LASSOFF: I have no objection. | 
XXXX 19 | (Defendant's Exhibit A is received in evidence.) 
20 | Q Doctor, what is marked exogenous obesity? 
21 | A Marked exogenous obesity means he is overweight 
22 | and it's due--ex means from without. That means he's over- | 
23 weight from eating too much. Endogenous means there's some- 
2 thing wrong inside and he's getting fat that way. 
7 25 Q Sir, would you say that 160 systolic would be high? 
| 
| 
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In anybody. 


Sir, would a 90 to 100 diastolic be high? 
A In anyone. 
Q Doctor, if a patient presented himself to you 


weighing 250 or 265 pounds, and at times his systolic rate was, 


160, diastolic the rate would be over 100, would you say that 
that person was a severe case of hypertension? 
A Yes. 


Q Sir, would you say that that person at that weight 


was ent rely obese with that particular vascular problem, too?'! 
MR. LASSOFF: If your Honor please, unless we have 


some description as to the size of the man, he could be 


eight foot six and be skinny. 

A You didn't explain how tall the man is going to be. 

Q We'll take Mr. Chiarello. You knew he weighed 
between 250 and 265 pounds; is that correct? 

A He's obese, 

Q Sir, if his blood pressure was 160 over 100, would 
you consider that to be high? 

A Yes. 

Q Sir, would you consider that to be dangerous? 

A In the long run, yes. 

Q Sir , that combination of obesity plus that blood 


pressure or hypertension, that certainly would indicate to 
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you that he doesn't have a full long life expectancy; isn't 
that true? 


A T don't want to scare the man. 


MR. LASSOFF: Objection to the form of the question. | 


Taken in any individual-- 
THE COURT: Wait. 
MR. SCHULTZ: I withdraw the question. 
THE COURT: Put your next question. 
Q Sir, wich that condition, would you say that his 
life expectancy would be diminished because of those condition 
A Yes. 


Q Doctor, are you being compensated for coming here 


THE COURT: Of course he is, the same as you're 
being compensated to represent your client. That question is 
the stupidest question I ever heard in a courtroom. 

Next question. 

MR. SCHULTZ: No further questions. 

REDIRECT EXAMINATION 
BY MR. LASSOFF: 
Q Doctor, obesity is a medical term, is it not? 
besides being a common term, it also has a medical meaning. 
A Yes. 


Medically would I be correct in stating that you 


- 
7 
. 
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are obese? | 
A Ye.5, I'm obese. | 

Q Okey. | 
Doctor, before a man undergoes surgery, such as a laminect 

tomy or a myelogram or a Lushka Rhizotomy, do they check cut | 


his blood pressure, systolic-- 


THE COURT: What are you talking about? That's 


a foreign language to me. 
MR. LASSOFF: It's in the hospital record, your 


Honor. 


THE COURT: We don't know it. The jury doesn't 
know it. They don’t know what you're talking about. 
fe) Doctor, while you were treating Mr. Chiarello, you | 
were aware that a laminectomy had been performed on his 
spine? 
A That's correct. 
Q Would you tell the jury what a laminectomy is? ' 
MR. SCHULTZ: If your Honor please, may we have a 


side bar? 


MR. SCHULTZ: If,your Honor please, may I state the 
reason for my objection on the record? 


THE COURT: You may. 


I 
| 
THE COURT: No. You abject, the objection is over- 
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MR. SCHULTZ: Sir, the laminectomy was not perfc..ed 
until December of '73 and he stopped treating him in July of 
‘73. How could he nave known there was a laminectomy? 
THE COURT: I don't know. We'll find out. 
Q Doctor, when did you become aware that the operation! 
on the spine had been performed? 


A After it was done. 


Yoctor, would you tell the jury what a laminectomy 


Yes. 
No long descriptions. 

A All right. Think of the spine, the spinal column, 
which is the bony column, as--shaped like this. Like a V, 
like this, see. And the lamina of the size of this building 
sort of. They remove the lamina so they can get to the disc 
or the disc which is a shock absorber, and which in his case 
was torn, and they take that out and they put in a graft 
in its position, a bone graft, to stabilize that portion of 
the spine where they removed the lamina, or the side shelves 
of the back portion of the spine. 

Q That would be called a spinal fusion, would it not? 

A They wind up with a spinal fusion. 

Doctor, what's a myelogram? 


An injection of a dye. It's an opaque dye. You 
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inject it into the spinal canal for the area you specifical 
interested in. It could be in a cervical spinal region, 
thoracic region or the lumbar spinal region, and then they 


x-ray to see if that dye flows up ¢nd down along the spinal 


cord, the fluid that bathes the spinal cord, if it is 
interrupted in any way whatsoever by external pressure or 
internal pressure. 

Q Doctor, the third question. What's a facet sawed 
or Lushka Rhizotomy, if you knew? 


A Facets are external portions of the spine, and 


spine. And you remove it so that you will remove the pressure 


on the nerve that comes off the spine, whichever region it's 


they can pinch on the individual'e nerves that come off the | 
| 
| 
| 


Are all three of these procedures that I have asked 
considered major or serious surgery? 

MR. SCHULTZ: Objection, your Honor. | 
THE COURT: Overruled. | 
I wouldn't call it serious but I would call it major 


Major? 


9 Doctor, before any of the three things I have 


A Yes. 
said, the myelogram, the laminectomy or the Lushka or facet | 


Rhizotomy were performed, would it be necessary for the medica 
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consultants to approve the patient for surgery? 


A Yes, it would. 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 


A Yes, it would. 
Q And if this patient's hypertension or blood pressure 
i 
was elevated to a point that the medical consultant did not 


consider si fe, would he permit surgery? 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


A He would not have allowed the surgery until the 
patient is stable. 


Q If these procedures had taken place, it was 


determined by the medical consultant that it was safe 


| Mr. Chiarello to tolerate these procedures? 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


That's correct. 
MR. LASSOFF: No further questions. 


THE COURT: You may step down. 


(Witness excused.) 


MR. LASSOFF: Mr. Chiarello, your Honor. 
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YH OOM 8 Ss Je CHIARELLO, resumed, 
DIRECT EXAMINATION CONTINUED 


BY MR, LASSOFF: 


MR. LASSOFI’: At this point, your Henor, I 


would like to introduce into evidence the hospital record 


of the Memorial Hospital, Hollywood, Florida, 

MR, SCHULTZ: May I have a moment to look at 
this, your Honor? 

THE COURT: Yes, 

MR, SCHULTZ: Are you offering both admissions? 

MR. LASSOFF: The one TI subpoenaed-- 

(Counsel confer, ) 

MR, SCHULTZ: If your Honor please, there's 


a problen, The pre-trial order, your Honor, specifically 


includes Memorial Hospit2l in the pre-trial, 


MR, LASSOFF: If your Honor please, I think the 
pre-trial order, as [I understand it, was made in May of 
1975. There is a hospital record here of July of '75, 

THE COURT: I won't let it in, 

MR, LASSOFF: It is the same hospital, 


THE COURT: Sorry, That isn't what the pre-trial 


order covered, 


MR, LASSOFF: All I want is the first one anyway, 


your Honor, 
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THE COURT: He wants the first one in, 

MR, SCHULTZ: That's why I asked which one he 
was offering, 

MR. LASSOFF: May T approach the bench? 

THE COURT: No, 

MR, LASSOFF: I think it is important, 

THE COURT: He's looking at a record that 
you offe;ed in evidence, Now you stand there and keep 
quiet until he's finish, Because he can't look at that 
and come to the side bar at the same time, 

MR, LASSOFF: All right, 

MR. SCHULTZ: I have no objeetion to the 
admission of of October 3, '74, your Honor, 

MR, LASSOFF: May we approach the side bar on the 
other issue, your Honor? 

THE COURT: You may. 

(At the side bar,) 

MR, LASSOFF: Your Honor, the defendant had 
@ physical examination of the plaintiff yesterday, at which 
time they were supplied with the hospital record,. with 
the myelogram, with everything that is in that second 
admission, 

THE COURT: It is not coming in, Sorry, your pre- 


trial order only goes to May 5th, 
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MR, SCHULTZ: If your Honor please, may I 
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be heard on this? 


THE COURT: I have ruled on that, 


MR, SCHULTZ: It 4s just in relation to the 
statement, It was agreed that we could have a physical 


examination when this man came to New York because he had 


been in Florida, 

MR, LASSOFF: No question about that, I'm not 
contesting. I gave it to you voluntarily, 

THE COURT: I don't understand your point, 
Your pre-trial order only lets in things up to the pre- 


trial order, 


MR, LASSOFF: There can't be a claim of surprise, 


THE COURT: It isn't that, You didn't put in the 


pre-trial order, 
MR. LASSOFF: All right, your Honor, 
(In open court, ) 
(Plaintiffs! Exhibit 7 received in evidence, ) 
Q Mr, Chiarello, I believe we were some place past 
when you discontinued the machine on your back, 


A Yes, sir, 


Q What happened after you stopped using that machine? 
A 


The pain was beyond the capacity of the machine 


itse1f, The machine itself was only made to take a certain 
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MR, SCHULTZ: Objection, if your Honor please, 


THE COURT: Sustained, You know, you keep 


volunteering all this technical information and you are 
not competent to testify, 
Q What I am concerned about, Mr, Chiarello, 


is not your opinions or your expertise, physical facts, 


Were you referred to a psychiatrist? 
A Yes, Twas. 
Q By whom?_ 
A Dr. Stephen Gervin, 
Who was the psychiatrist? 


May I look for his card, please? 


THE COURT: Yes, 


Sure, 


A Dr, Arnold Zager,, 

Q Were you under this psychiatrist's care for 
period of time? 

A Yes, Would you like his address? 


THE COURT; How do you spell his last name? 


THE WITNESS: Z-a-g-e-r, 
THE COURT: All right, He said yes, Next question, 


How long were you under his care? 


Between two and three months, I believe it was 
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about two months, approximat ely two months, 
Q Why did you stop seeing. him? 
MR, SCHULTZ: Objection, your Honor, 
THE COURT: Sustained, 
Q Were you finished with the psychiatrist at the 
time you stopped seeing him? 
A No, 
MR. SCHULTZ: Objection, your Honer, 
THE COURT: Sustained, You went there for two 
months, How many times? How many visits? 
THE WITNESS: Twice a week, 
THE COURT: That's eight visits? 
THE WITNESS: Yes, sir, No, That's two months, 
that's 16 visits, Two months, Twice a week, sir, 
THE COURT: Twice a week? 
THE WITNESS: Yes, sir, 
THE COURT: All right. Go ahead, 
Q After you terminated with the psychiatrist, 
did you come under Dr, Gervin's care again? 
A Yes, sir, I did, 
Q Did he put you in the hospital again? 
Yes, sir, he did, 
When was that? 


October, '74, Is that it? No, let me 
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I can't hear you, will you speak up? 
I believe -- 
MR, LASSOFF: I think the record shows 
October 24th, your Honor, 

A The year I'm -- 

Q "74? 

A "74, 

Q What hospital was that? 

A Richmond -- no, Hollywood Memorial in Hollywood, 
Florida, 

Q What, if anything was done to you in that 
hospital? 

A They did the rhizotomy at that time, 

Q During the performance of that rhizotomy were 
you conscious? 

A Yes, sir, you have to be, 

Q Would you describe this particular surgical 
procedure to the jury? 

A Well, they mildly sedated you because you have 
to be awake and conscious of what is going on, They lay 
you on an X-ray table face down, Then they, in the area 
where the pain is, in the lower back down here where the 
pain ig,they have a machine standing next to you, it's an 


electronic machine with two wires coming from it and 
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there are two long needles attached to the ends of the 
wires, 


He inserts those needles into your spine, At this 


time he is looking at a fluoroscope to make sure that he 


is getting where he wants to be inside next to the spine, 
He inserts one and then he inserts the other, Then he 
tells you I am going to build up the pressure, As I 
build up the pressure, when you are ready to scream, 
scream, and I will burn the nerve, That will tell me 
that 1 am on the nerve that I want to be on, So he would 
build up the pressure, he would tell you to hold it, hold it, 
hold it and then when you Screamed, he burned the nerve and 


he took them out, 


Q How many times did he do that procedure? 


A Eight times, 

Q After this surgical procedure, how did you feel? 

A The pain was -- had subsided quite a bit in my 
right leg, It had not subsided at all in my back, But I had-- 
I was very dizzy and disoriented because of the extreme 
pain that the rhizotomy causes prior to the burning of the 
nerves, It is bad, And that's -- I was very disoriented 
after getting out of the hospital, . 

Q When you got out of the hospital, after the 


rhizotomy, when you first got out, was the pain in your 
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right leg gone? 

A It had diminished quite substantially, 

Q Can you tell me how long that diminishment 
of pain continued? 

For about a month, 
Then what happened? 
It came back again, 

Q What did you do then? 

A Went back and told Dr, Leone and Dr, Gervin 
that it was back again, that the pain had come back, And 
they, Dr, Leone continued his physiotherapy, But at that 
time their opinion to me -- 

MR, SCHULTZ: Objection, your Honor, 
THE COURT: Sustained, 

A Okay, I can't say nothing, 

Q Ail right, Did there come a time -- incidentally, 
until you came up here to New York for this trial, were 
you still under Dr, Leone and Dr, Gervin's care? 

A Yes, sir, 

Q Can you tell me, was another myélogram taken of 
you after the one we talked about when the operation was 
performed? 

A Yes, sir, 


Q When was that? 
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A July, ‘75. 

Q Did you bring those X-rays up here to New York 
with you? 

A Yes, sir, I did, I brought them all, T also «- 
I'm sorry, I can't-- 

Q During the months after the rhizotomy, until 
you went back for the myelogram, the last myelogram, 
can you tell us how you felt with particular relationship 
to your back and leg? 

MR, SCHULTZ: I respectfully object, your Honor, 

THE COURT: On what basis? 

MR, SCHULTZ: Well, if your Honor please, we are 
now talking about 1975, 

THE COURT: He is claiming the pain has been 
continuous since 1972, 

MR, SCHULTZ: I understand, your Honor, 

THE COURT: All right, 

MR, SCHULTZ: Howe''er, there's been a medical 
at this point that it could have been caused by obeBity,, 
that it could have been aggravated by it, and I'm ob- 
jecting -- 

THE COURT: The testimony was if it existed 
it could have been, The objection is overruled, 


Q Do you remeinber the question? 
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A No, sir, 1 don’t, 


MR. TASSOFF: Could we have the question-read, 


(Question read) 

A With particular relationship just to the back 
and the leg, it became increasingly difficult to walk; 
to do the normal things that you -- that I guess I was 
used to doing a Sales time ago, But the pain increased 
back to the point that it was prior to the operation, 
Severe cramps and pains in my right leg, severe, very 
severe pain in the lower spine, which radiated out into 
both buttocks, 

Q Mr . Chiarello, with relation to the feeling 
in your leg after the rhizotomy, would you tell us, 
the pain that you have in the leg, was it the same before 


the rhizotomy or is it different in character? 


A No, it is the same, sir, 
Q Does it run on both sides of the leg or one? 
A Down the right side of the leg and then it 


spreads out into the foot, sir, 


Q What I am asking you, you have the pain running 


dwn the right side of the leg, What's with the left 


side of the leg? 


eevee, rset amatasesestee certain 


& Nothing, 
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You say nothing, What does that mean? 


THE COURT: Nothing, 


There is no pain in that Side, sir, 


Do you have feeling in that side of the leg? 


Yes, sir, I do, 


| 
Since that last myé€logram, have you had any furthel: 


I refer to July 28th of '75, 


£ 


No, sir, , 


Since that last mnyelogram, would you tell us 
how th.2 pain in your back and your leg has progressed, 
if it has? 


A After the myelogram I had severe reaction in 


my back after the myelogram, I ended up in bed after 


the myelogram for over two weeks, I had severe pain 
in the left leg running halfway down the left leg, and the 
pain was back a lot more than it was prior to the myelogram, 
Reason, I can't give you,but it was, 

Q Mr, Chiarello, as you sit or stand here today, 


would you tell me what, if anything, bothers you with 


regard to the injuries you sustained of this acciJent? 
MR, SCHULTZ: Objection as to form, your Honor, 
THE COURT: Overruled, 
I can't-- 


That means everything, 
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Everything that bothers me? 


Everything, 


A I have numbness and loss of strength in the 


right hand, pain in the right arm, right shoulder, Pain 


back of neck and underneath this bone on the right-hand 


side of the back of the neck, 

I get extremely severe headaches, very, very 
severe, They last anywhere from 14 to 20 hours when they 
come on, There is very little medication that seems to 
have that much effect except very strong medication, 

Q What medication are you on now? 

A I take Percodan for the back, I take a combination | 
of Fiorinal and Vistaril for the headaches, I take-- 
what the heck is the name of that stuff? -- 

Q Relax, Mr, Chiarello,~. 

A I can't remember the name of the other one, 
Something to calm you down, I car't remember the name, 

q Valium? 

A Valium, Thank you, sir, 

Q Go ahead, Continue, I was asking you -- 

A I was just going to say those pills, most of 
those pills, such as Percodan and Vistaril, affect you, 


your mind and your -- 


Q Not my mind, 
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MR, SCHULTZ: Objection, 


How does it affect you? 
A It makes me extremely light headed, judgment 
is not very good, I can't drive when I take it. I have 
not taken any today. Go ahead, 


Q Well, I think we have got the head and the arm 


and the neck, Is there anything else? 


A Yes, sir, The same pain is down in the lower 


back where the operation was at the vase, at the lower 


part of the spine, 
Q Would you describe the pain in the lower back 
to us? 


A It is very difficult, I guess it is like somebody 


taking a very, very hot knife and putting it in and 
twisting it. And that sends the shock down the leg, 


Q Is this pain that you are telling us about, 


is that a constant pain or does it come and go? 
A It is constant, it is there, Unless you take 
enough pills, 

MR. LASSOFF: Your Honor, before I turn to 
another subject, can I ask for a recess for Mr, Chiarello? 
I think is getting a little-- 

THE COURT: Yes, We will have a short recess, 


(Recess) 
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(Jury present, ) 
BY MR, LASSOFF: 
Q Mr. Chiarello, you said that you were employed: 
as a terminal superintendent by Universal Terminal and 


Stevedoring Company? 


A Yes, sir, 
Q Would you tell us what your duties were as 
a termini! superintendent? 


A My own personal duties was to take care of the 


truck line, that is the loading and unloading of trucks, 
the setting up of trucks, the distribution of the cargo 
on the pier in its proper areas, the loading and unloading 


of containerized cargo, the loading and unloading of 


railroad cars, That meant knocking open the doors, sliding 
them open, making sure everything was ready for any type 
of work that there would be, Making sure all the containers 


were lined up and ready for work and making sure that 


they were working themselves, 


I had quite a few men under me, There's quite 
a bis of physical work involved in it, in that most piers 
run between a thousand, 1,500 feet in length, And you walk 


that pier anywhere from 25 to 40 times a day. Up and back, 


| 
| 
| 
| 


You areciimbiing on top of cargo looking for someone's 


cargo that is in need of getting it, If there is Gieerapaness 
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in trucks, you must climb up into the truck and squeeze 
in on top and work your way forward so that you can count 


| 
the tiers back, If something falls on the ground and there's| 


nobody around, you pick it up. If there is machines to 
move out of the way, you move them, If there's heavy lifts 
to come off of trucks or to be put on trucks and there is 
no one available, you get on a 26-ton machine, you pick 
it up, jump off, set the chocks underneath it, Those are 
large wooden blocks, so that the blades from the large 


machii.e can be taken out, 


What else.is there? There is a Small amount 
of clerical work in my particular type of superintendent's 


Job, It is not that much, The head superintendent of 


the pier has a lot more clerical work to do, 
There are times when you've got to go down the 


lower hold of a ship and find cargo for somebody that wants 


it and that is 60, 80-foot down a steel ladder, Climb 


over cargo, find the stuff, make sure that the men take it 
out, Get back up. climb out and back onto the dock again, 


I had more dock work with trucks and rail cars 


and containers, and the latter part of my work with Universal) 
was mostly in containers, That's approximately what I did, 


Q If you were going to divide your work into manual 


labor and administrative work, can you give us a percentage 


172a 


130 


adhh 71 Chiarello-direct 
of what part of your time would consist of manual labor 
and what part administrative work? 

A Administrative-- 

MR, SCHULTZ: If your Honor please, I am going 
to object as to that characterization, Objection as to 
form, your Honor, 

THE COURT: I will let him describe what he does, 
The objection is sustained, 

Q Clerical work, About what percentage of your time 
would be done in your clerical duties as a superintendent? 

A Maybe five or ten percent of the time, Not very 
much, really, - 

Q And the rest of the time? 

A Walking, picking, climbing, 

Q ' Manual work? 

A Hollering, 

Q Manual work? 

MR, SCHULTZ: Objection, your Honor, 
A Yes, 


THE COURT: What is the objection tu the word 


MR, SCHULTZ: Yes, sir, 


THE COURT: Overruled, 


Mr. Chiarello, I show you these income tax papers 
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for the years 1969 through 1972 and I ask you if these 
are your income tax returns and W-2 forms, 
A Yes, sir, they are, 


MR, LASSOFF: I offer them in evidence, your Honor, | 


I have already shown them to Mr, Schultz, 
MR. SCHULTZ: May I have them, please? 
If your Honor please, I have no objection 
to the 1969, no objection to the 1970, I do object to the 


1971, your Honor, And I have no objection to the 1972, 


The reason for the objection to the '71 is, number l, 
it appears to be unsigned, there is no W-2 form attached 
to it, 
THE COURT: Let me see it, 
MR, LASSOFF: Let me see it, 
It is true the W-2 form has disappeared from 
that one, 
THE COURT: Let me see it, 
Objection overruled, 
(Plaintiffs! Exhibit 8 received in evidence, ) 
Q Mr, Chiarello, did you ever work for anybody 
after June 30th of 1972? 
A No, sir, I have not, 
Q Did you remain on Universal's payroll for some 


time after June 30, 1972? 
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How long did you continue on Universal's payroll 
after June 30th? 
A To January 1, 1973. 
Q Of. 173? 


A Yes, 837, 


Q In addition to your income from workirg for 


Universa_, were there also fringe benefits connected with 
your employment for Universal? 
A Yes, sir, 
Q Would you tell us about those fringe benefits? 
A We had a Saturday and Sunday deal that if you 
worked a Saturday. or Sunday you got $50 for that day, 
If you worked both days, you got a hundred dollars, Because | 
we worked on a base salary and other companies were getting 
this fringe benefit and Universal decided that since 
everybody else was getting it it would be fair for us to 
have it, too. 
THE COURT: But that's reflected in the income, 
isn't it? 
MR, LASSOFF: Yes, 
Q But you didn't get that Saturday or Sunday 
work after you got hurt, did you? 


A No, after June 30th I was paid a straight salary. 
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Do you got the straight base salary after that? 
Yes; -s2r; 
Referring to other kinds of fringe benefits 


salary? 


We had a heck of a good insurance policy. 
What kind of an insurance policy? 


It covered anything, 


MR, SCHULTZ: Objection, your Honor, 


Any-- 


THE COURT: Sustained, Do you have the policy here? 


Have you got the policy here, Mr, Chiarello? 


A No, Sir, I don't, No, 

Q Wrien you were terminated by Universal, after six 
months after the accident, did all of your fringe benefits 
cease? 

SCHULTZ: Objection, your Honor, 
COURT: Overruled, 

I answer it? 

COURT: Yes, 

they didn't, 


Q long did they continue? 


A insurance policy continued until -- for 


one year after January lst, That would be January lst 


of '74, It was terminated, 
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Now -- 
I also got one other thing, Okay, I'm sorry, 


Since you don't have the policy -- 


A Okay, 


Q Mr, Chiarello, at the time this accident 


occurred, did you own your own home? 

A Yea, Sir, TI did. 

Q Where was that home located? 

A 148 Figurea Avenue, Staten Island, 

Q Would you describe the house and the area 
that it covered? 


A Yes, It was a one family detached home, it 


was on, I think it was, 40 by a hundred plot, the back 
yard, fenced in back yam, swimming pool, It was more 

like a mother and daughter home because it was up and down, 
too. I had both up and down stairs to myself, We had 

a family room downstairs and an additional kitchen and 

a full three rooms upstairs with a kitchen, living room 


and dining room, 


Q What, if anything, did you do to take care 
of that home prior to this accident? 
A You cut the -- 


Q You, not me, I didn't do anything, 


A I cut the lawn, take care of the Swimming pool, 
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take care of painting, odds and ends that break down, 
take care of shoveling the snow when it Snowed, chipping 
away the ice, anything else that there was in the house 


a guy does, Take out the garbage, 


Q Who did that work after you got hurt? 


Most of it was done by my wife and myself, 
Q I believe you testified that wi you got hurt 
you had one daughter five and a son nine and a ten-year 
old daughter? 
i Tea, 
Q Prior to this accident, what, if any, activities 
did you participate in with your children? 
A Prior to the accident? 
Q Yes, 
A Coached and umpired my son's baseball games; 
took the kids sleigh riding, You know, things a father does, 
a] Try a little, I know it is hard, Mr, Chiarello, 
But think about it and tell us, 
MR, SCHULTZ: If your Honor please, may I respect- 
fully object to that, please, 
THE COURT: Sustained, 
MR, SCHULTZ: I move it be stricken, 
THE COURT: Strike it. Comment is unnecessary, 


Mr, Lassoff, 
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MR, LASSOFF: All right, your Honor, I'm sorry, 


THE WITNESS: I'm sorry, 


You go to the movies with the kids, take them 


fishing, sleigh riding, play ball with them, general horsing 
around, Grow up with them, 
QQ Mr, Chiarello, was your son in the Little League 


before this accident? 


A Yes, sir, he was, 

Q In order to be in the Little League in Staten 
Island, were you as a parent compelled to donate a certain 
amount of hours per season for Little League? 

A Yes, sir, you are, 

Q Can you tell us about that? 

A Yes, At that time then the Parent of the child 
had to donate 15 hours to the field, since the Little League 
owned the fields, So during the baseball season you kept 
the grounds clean, you weeded, you cut out the fields, 

And prior to the baseball seasons you put up the stand 
and mended the fences and all that kind of stuff, 

Q Who did that after you got hurt? 

A It was the policy that if -- 

MR, SCHULTZ: If your Honor please-- 
Just what happened, Mr, Chiarello, 


My wife did it, My wife went and had to work in 
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the concession stand, 
Q When were you married? 
A June 10, '61? '61, That's hard to remember, 
Q Okay, Where? 


A In Brooklyn, 


Q Where? 
A 


Holy Ghost Church, 
Q What was your relationship with your wife 
and children before this accident? 
A Good, We had good times, lots of funs, We were 
a good family, 
Q Tell us is that still thesame or has it changed? 
MR, SCHULTZ: Objection, your Henor, 
THE COURT: Sustained, 
Q Have you noticed any ci anges in your personality 
or behavior since this accident? 
MR, SCHULTZ: Objection, 
THE COURT: Sustained, 
Q Did you act after this accident in the same way 
that ym acted before the accident? 
MR, SCHULTZ: Objection, your Honor, 
THE COURT: Sustained, 
MR, LASSOFF: Itmight be an item of damages 


in the wife's case which is a separate case, 
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THE COURT: That isn't the question, 


Q Has this accident affected your relationship 


with your children? 
A Yes, sir, 
MR, SCHULTZ: Objection,.if your Honor please, 
THE COURT: Sustained, 
MR, LASSOFF; I think that is an item of damages, 
your Honor, 


THE COURT. No, 


Q What, if any, work have you done around your house 
here or in Florida since tris accident? 

A Nothing, Nothing, I -- nothing, 

Q Who takes care of the house in Florida? 


A My wife and my children, 


Q Can you tell us what you went to see the paychiatrip 


abdout? 
A ¥es, Sir, 
MR.’ SCHULTZ: Objection, if your Honor please, 
Unless he tells us that the psychiatrist is going to be 


here to testify, your Honor, 


THE COURT: True, 
Q when you got out of the hospital after the 


operation, Mr, Chiarello, what, ifanything, occurred with 


regard to the medicine prescribed for you? 
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May I ask which -- 


MR, SCHULTZ: May I respectfully object, your 


THE COURT: I don't understand that question, 


Reframe the question, 


Q After you got out of the hospital, after the 


laminectomy, the operation on your spine, did something 
occur with regard to the medicines prescribed for you 
by the doctors? 

MR, SCHULTZ: Objection, your Honor, 

THE COURT: The question isn't clear, 

MR, LASSOFF: Without leading, your Honor, it is 
very hard, 


THE COURT: Do you know what your lawyer is talking 


THE WITNESS: Yes, sir, 
THE COURT: You did? You can answer it, 


MR, SCHULTZ: May I respectfully object, your 


Honor, I don't believe this witness is competent to state 


what the effect of medicine has, 


MR. LASSOFF: I didn't ask him, 
THE COURT: He didn't ask him that, He had been 


taking medicines up to the time of the laminectomy, He has 


| the laminectomy, He is now behg asked the effect of these 
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same medicines after the laminectomy, He's the one that 


took them, He ought to be able to tell us, 


Objection overruled, 


A They gave me -- I was having a very bad time 


sleeping after the laminectomy, I was taking Seconal at that 


time to sleep, I was also on the Percodan, When I asked 


them, after I got out -- I wish I knew how to phrase this 
properly -- they gave me prescriptions for Seconal, Percodan, 
Valium and Elavil but they would not give them to me, They | 
gave them to my wife, She was told not -- that I was only 
to have -- 


MR, SCHULTZ: If your Honor please-- 


THE COURT: Sustained, 
MR, SCHULTZ: Move to strike and objection, please, 
THE COURT: Sustained, 

Q Incidentally, before this accident, did your 


wife ever work? 


A No, 


Q Did she work after this accident? 


A Yes, 
Q Did an event occur which caused her to stop 


working? 


A Yes, 


MR. SCHULTZ: Objection, if your Honor please, 
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THE COURT: Overruled, 


Tell us about that, 


I'd rather not, Do I have to? 


THE COURT You don't have to if you don't want to, 
Q I can't force you to tell me about it. If you 
don't want to, you don't have to tell me about it, 

With regard to your physical relations with your 
wife, ca you tell me the Status, that side of your marriazs? | 
before this accident? 

hk Very good, Very good, Satisfying, We loved 


each other very much and it was good relations, 


Q Did that change as a result of this accident? 
MR, SCHULTZ: Objection, your Honor, 
THE COURT: Overruled, 


MR, LASSOFF: I will withdraw the question, 


Did that change after the accident? 


fea, it did, 
Q In what way? 


A We could not have Satisfactory relations owing 


to the fact that I had become what I was told is impotent, 
MR, SCHULTZ: I respectfully object, your Honor, 
move to strike, 


THE COUNT: Overruled, The doctor testified that 


he even treated it, 
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MR, SCHULTZ: If your Honor please, he treated 


him because of his complaints, There is no finding, your 


Honor, that he was impotent, 

THE COURT: The doctor says he treated it, 

MR, SCHULTZ: He gave him vitamins, if your 
Honor please, 

THE COURT: He gave him what he said was the 
normal t: eatment for the complaint, He described it to the 
Jury. 


Q You can continue, Mr, Chiarello, 


A Yes, After the accident there was no Way that 
we could have satisfactory sex act, I could not satisfy 
here and it made relations very strained, so strained 
that she even wanted to get a divorce at one time, 

MR, SCHULTZ: Objection, your Honor, 

THE COURT: Sustained, 

MR, SCHULTZ: Move to strike it, 

THE COURT: Strike it, 

MR, SCHULTZ: I will ask your Honor to instruct 
the jury not to regard that at all, 

THE COURT: When I strike it from the evidence, 


you are not to consider that evidence in your deliberations, 


Go ahead, 
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It meant-- 
THE COURT: I suggest you put another question, 
Mr, Lassoff, You have made your point, He says he 
could not have relations with his wife as a result of 
the accident, 

Q Mr, Chiarello, this impotence you are talking 
about, has that had any effect Jour besides the physical 
impotence on yar personality or otherwise? 

MR, SCHULTZ: Objection, your Honor, 
THE COURT: Sustained, 
Q Can you tell us of any changes in your character 


that you have noticed Since this accident? 


MR, SCHULTZ: Objection, your Honor, 


THE COURT: Sustained, 

Q When you referred to the Strained relationship 
between you and your wife, can you tell us who was creating 
the strain? 

MR, SCHULTZ: Objection, your Honor, 
THE COURT: Sustained, 

Q Can you tell us with what frequency you and your 
wife hadrelations prior to this accident? 

A Two, three, four times a week, 

Q Since this accident, 


A Excuse me, since the accident? 
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MR, SCHULTZ; Objection, 
THE COURT: Objection overruled, 
Since the accident? Or prior to? 
THE COURT: Since, - 


Q You fave already answered prior to, 


A Now you want to know since, How many times a week? | 


A month, a year, I don't know. 
MR, SCHULTZ: Objection, your Honor, 
THE COURT: Overruled, 
MR. SCHULTZ: I respectfully object to the 


leading question, 
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THE COURT: Overruled. 


It is not a leading «uestion. He asked a simple 


| question. 
1ico Bus 


irdwocd 5 | How many times after the accident? 


12962 6 | MR. SCHULTZ: Your Honor, then he said a month, 
r 1956 ! 


a year. 
THE COURT: That was in response to what the 
witness said himself. 
The objection is overruled. 
A We have not had a satisfactory sex act since the 


accident. By “satisfactory," if I May, I mean to a 


completion. You try, the pain says “stop" and you stop. 


And you go away. 
Q How often do you try? 


A How often do I try? Whenever it is physically 


possible for me to try. You try, and you try and you try. 
MR. LASSOFF: You may inquire, Mr. Schultz. 
THE COURT: Go ahead. 

CROSS~EXAMINATION 


BY MR. SCHULTZ: 


Q MR. SCHULTZ: Shall I wait a few moments, your 


Honor? 


THE WITNESS: No, please. Go ahead. I'm sorry. 


THE COURT: Go ahead. 
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Q Mr. Chiarello, when did you first go into the 


stevedoring business? 


A I think I was about eight years old. Summertime. | 
I used to come home. My father always worked, my grand- 
father always worked, he started the company before the 
first World War and every summer. 
Q All right. 
Sir, you went to work, I assume, at some point, 
ona full-time basis in the stevedoring business, is that 


correct? 


A Yes, sir. 


When I got out of the service in 1961, I went 
full time. 


Q And you went to work, sir, for American Stevedores', 


' 


| 


is that correct? 
A Yes, sir, that is correct. 


Q And, sir, the principals of American Stevedores, 


as I recall, was a.G. B. Chiarello -- 
A And James Chiarello, and Dick Chiarello and 
Joseph Chiarello. 


Q Sir, what is your relation to G.B. and Joseph 


and the others? 


A G.B. is my uncle, Joseph is my uncle, Dick is my 


_unele and James is my father. 
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Q They were the principals of the American 
Stevedores, is that correct? 

A That is correct. 

Q Sir, there came a time -- then there's two Joe 
Chiarellos, isn't there? 

A Yes, sir. 

Q One inside and one outside, is that right? 

A I don't understand what you mean, sir. 

Q Doesn't one of the Josephs -- didn't he work 
insid and then there's another Joseph -- That's Joseph, 
isn't it (indicating)? 

A That's my father-in-law. 

Q That's your father-in-law. 

Is there a Joseph Chiarello? 

My uncle Joe, there is. 

And he works outside, isn't that true? 

THE COURT: He doesn't understand what you mean 
by inside and outside. 

A I don't know what you are trying to get at, sir. 
There is only one Joseph Chiarello in American Stevedores. 

Q All right. Some of the work that was done by 
American Stevedores, one of the individuals or two or 
three did primarily internal owrk and some were outside 


on the docks? 
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There's only one inside man. 
Who was that? 
A G.B., Gus Blair. 
Q Sir, eventually American Stevedores was taken 
by Universal? 
A Yes. 
Q is that right? 
A That is correct. 
Q And you continued on in the employ of Universal 
Stevedores, isn't that correct? 
A Yes, sir. 
Q Sir, you became a superintendent when? 
1961. For American Stevedores. 
Q That was in a family-owned stevedoring organiza- 
tion, is that correct? 
A Yes. 
Q Did some of your family continue on as officers 
of Universal? 
ry Not as officers. 
Q Did they continue on in the employ of Universal? 
A Yes, sir, they did. 


Q With relation to the happening of this accident, 


at the scene where the accident took place, sir, was the 


roadway wet? 
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Yes, sir, it was. 
Q And, sir, you told us that there was a dip in 
the roadway underneath the trestle, was that correct? 
Yes, sir, that is correct. 


Sir, in any of these pictures that are in evi- 


MR. LASSOFF: There's three. One is not. 
Q ~~ Plaintiff's Exhibits 1, 2 and 3, is there 
any picture of the trestle and the dip ‘at existed under 
the trcestle? 
A Yes, sir. 
Q Where is it, sir, which one? 
Right here. 
All right, sir, 
Now, with relation to Plaintiff's Exhibit No. l-- 
MR. LASSOFF: He is showing you another one. 
== Plaintitf's Exhibit Ne. 1. 
That's this here. 
Right. 
“- you say that that picture depicts the trestle; 
is that correct? 


A Yes, sir, that's the railroad trestle. 


Q There is a dip in the roadway on the other side 


of the trestle, is that correct? 
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A It starts on the other side of the trestle and 


ends on the bridge side of the trestle. 


Q All right. 
But there is a dip after you cross the trestle? 
A You don't cross the trestle. The trestle is over 
the top of you. 
Q I know, but as you go underneath it, there is 
a dip, is that correct, sir? 
A Yes, that is correct, sir. 


THE COURT: The way you are doing this with 


your hand seems to indicate that the dip comes after the 
trestle. 
Is that what you are saying? 
THE WITNESS: No, sir, the dip is underneath the 
trestle. 
THE COURT: The bottom of the dip would be 
underneath the trestle, is that it? 
THE WITNESS: Yes, sir, it is. 
Q Is it directly under the trestle or further 
towards the entrance to the bridge? 
A No, it is directly under it, sir. 


Q Now, sir, was there a puddle under the trestle? 


A No, there was not. 


Did the occurrence take place after the puddle? 


s & 8 B 
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Was there a puddle and then were you involved 


in this collision after your car had gone through the 
Puddle? 

A No. I was involved in the accident prior to 
the puddle on the ramp. On the entrance ramp. 


.@) In other words, you had not gone through the 


Puddle, is that correct? 
A No, sir, I had not. 
Q How many lanes were there at that point, sir? 


At which point, sir? 


Q At the exact point of impact. 

A At the impact there is only one lane there, 
Sir. 

Q How wide was that, sir? 

A Well, it would have to be a guess, isr. I 


didn't measure it but it is wider than the bus is. At 


that point. 


Q Had you gone through a puddle at any time just 


prior to this accident? 


A No, Sir. 


Q Now, sir, there were two cars ahead of you, is 


that correct? 


A Yes, sir, that is correct. 


Q One of the cars was proceeding through the puddle? 


i 
| 
| 
| 
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Yes, sir. 


That car was in motion? 


Yes, sir. 
The car that was immediately in front of you-- 


Yes, sir. 


~- when did you first become aware of that car? 
When I saw his brake lights when I was over by 
the trestle. 
Q Had you followed him onto the ramp? 


A No. No, I had not. I came after him. He was 


already up there towards the puddle. Hew was up at the 
puddle because his brake lights were on. And I saw them 
from well back. I was a couple of hundred feet back when 
I saw him. That is fairly straight up; you can see. 

Q Sir, when you first saw this car with its brake 
lights on, did you see the car ahead of it? 

A I can't actually say I did, sir. You spot the 


brake lights; you are driving, you spot the brake lights. 


I don't believe I did, sir. 


Q How fast were you going when you spotted those 
brake lights? 


A I would say about 15 to 20 miles an hour,in 


Sir, will you describe the operation of your car, | 
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what you did at that point? 
A At the point when I saw the brake lights? 
Q Yes. 


A The first thing you do when you see brake lights, | 


your foot comes up off the accelerator, which mine did, 


and I slowly came up to the-- to that car that had stopped, | 


finally stopped. And I pulled up behind him and I stopped | 


behind him, 


Q How far behind him was the front of your car? 

A You could see the ground -- I would say about 
10 feet. 

(@) Sir, when your car was stopped, was it on an 
area that you can see on Exhibit 1? 


A No, sir, it is not. 


Q It wouldn't be visible on Exhibit 1? 
No. 


It would be further underneath the trestle? 


THE COURT: The other way. 
Q Backwards. 


A It is behind you here. This is going towards 


| 
| 
Oh, no, no. | 
| 


Bayonne, looking this way is going towards Bayonne, coment 
the trestle. | 
| 


Q So, in other words, it would be behind you? 


| 
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Yes, sir, it would. 

Q Now, with relation to the exhibits, is there 
any plac» on here that is depicted which would indicate 
where ‘our car was when you say it was stopped? 

A Right before this. 

MR. LASSOFF: I believe there is a circle 
marked in that picture. 

A That truck is going through the water so I was 
right around in there. It is deceiving on a small camera, 
sir. 

All right, sir. Just a moment. 

With relation to this Plaintiff's Exhibit 3+, you 
Say that the point where your car would be, would be 
somewheres in back of the truck that is there? 

A Yes, sir, that is correct. 

Q Sir, in back of that, was this trestle? 

Yes, sir; well,in back of that. 
Is that correct? 
Yes, sir. 

Q In other words, the trestle would be further 
towards the Jersey side than is depicted on this exhibit? 
A Yes, sir, it would be back here like this. 

Q <ALL ciokt. 


Is it possible, sir, to see from the trestle, 
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the point where this accident took place? 

A Oh, sure. Yes. You can see all the way up to 
where the other lanes come in. 

Q All Fight, sir. 

How bia was this puddle? 

A Well, sir, it was big enough for all four 
tires of the car-- well, I could only see two of the 
tires at the time, but it was big enough that the front 
and rear tires of the car going through the puddle were 
both -plashing up the water at the same time. 

Q Had the car in front of you started to move, 
the one immediately in front of you? Had it started tc 
go through the puddle hefore the impact? 

A Not at the lasttime I looked at it, sir. 

fe) Do you know, sir, whether it was in motion or 
not at the time of the impact between your car and the 
hus? 

I couldn't say definitely, sir. 
You don't know? 
I couldn't say definitely sir. 


Had you started to move at all before the 


No, sir, 1 did not. 


Now, sir, you told us that there came a time 
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when you went to Florida? 
Yes, sir. 
u told us [ believe, that you went to 
is that correct? 


August of 1973. Ys. 


hefore that, had you been 


a temporary basis? 
a temporary basis. My father 


Your father lives in Florida? 


us where your father lives in 


Yes, 511 South Highland Drive, Hollywood. 


Sir, your father is James Chiarello, is that 


Was an officer of American Stevedores? 
Sir, he was. 


you stayed at your father'splace from 


You mean after I left New York for qood, perma - 


nently? 


Fven hefore you went, did you go to Florida 


he forehand? 


| | 
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2 | A I visited him once or twice,yes. | 
| | 
3 | 0 Subsequent to this accident? | 
4 | A Prior to the accident. | 
5 | THE COURT: No. Between the time of the accident | 
6 | and the time that you permanently left Staten Island, did | 
7 you ever visit your father in Florida? | 
| 
8 | A Once. | 
| 
) 9) Could you teli us when that was, sir? | 
10 } A I cannot. I am very sorry. I can't. I'd have | 
11 | to c:ll him and find out; maybe tomorrow I could let you 
| 
12 | know. 
13 | (9) All right. 


14 | Sir, then, in August you went and moved to 


Florida? Is that correct? 


_6 | A Yes, sir, August 1. 


17 Q What is your address there in Florida? 


18 || A Now my address is 11899 Northwest 24th Street, | 


Coral Springs, 33065. 


2 | Q Sir, do you live in a ~rivate home there now? 


A Yes, I do. 


Do you and your wife own that home now? 


A Yes, sir, we do. 


Q Does that home have a pool? 


Yes, sir, it does, sir. 


HM) 
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Is that home a one-family home? 
Yes, Slr, it is. 
How far is that home from your father's place? 

A AK half. hour. 

Q Getting back to this accident, sir, immedaitely 
after the accident did you get out of your car? 

A Not immediately, no, Sir. 

fe) Within a few minutes after the accident did 
you get out of your car? 

A Yes, sir. 

° 

(@) Sir, did you walk back to the bus? 

A Yes, 8ir, I did. 

@) I assume then you went into the bus and you 
went up the stairs? 

A Yes, sir. The driver had gone back in to ex- 
change -- I went back in to excahnge the licenses with 
him and the driver that was hit in front of us. 

Q Then you left the bus? 

A Yes, 1 did, 

@) Sir, I assume, then, you went hore , and -you 


eventually went home as you have told us, after the car 


was pushed and you got out and into your brother-in-law's 


car, \-take it? 


Yes, sir. 


ee 


20l1la 

dh:mq 15 Chiarello-cross 153 

c@) And you went home? 

A Yes; sir. 

Q Sir, Dr. Spitz' office is located in Brooklyn, 
is that correct? 

A Yes, sir. 

Q And you lived in Staten Island? 

A Yes, sir. 

Q You told us that you went to Dr. Spitz for the 
first time on July 3, 1972, sir? 

A Yes, sir, that is correct. 

Q I assume, sir, did you go to his place at 
his office? 

A Yes, sir, I did. 

Q How did you get from your home in Staten Island 
to his office? 

A My wife drove me. 

Q Sir -- 

MR. SCHULTZ: May we have that exhibit, 
that doctor's record? 
MR. LASSOFF: The last I saw it you had it. 

I have not seen it since. 

Q On each of the visits that you went to this 
doctor, did you go to his place in Brooklyn? 


A Yes, sir, I did. 
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Q How did you get from your home to his place 
in Brooklyn? 
A Either my wife drove me or my father-in-law 
drove me. One of them was always with me. 
Q Now, sir, how did you get from your place to 
Richmond, Virginia? 
A My father drove me. 
Q Sir? 
My father drove me. 
You went in a car? 
Yas, Six, 2, did. 
An ordinary passenger car? 
A Yes, sir, 1 did. 
Q Now, sir, I assume that-- did there ever come 
a time after this accident when you drove a car? 
A Yes, sir. 
(@) WHen did you for the first time following this 
accident drive an automobile? 


A I couldn't tell you in any honesty. 


Approximately. 


x. I'd say a couple of months after the accident. 


I'd be lying if I told you that because I don't remember, 
sir. 


Your best estimate, sir, would you say it was 
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within a couple of months after the accident? 


A Yes, sir. 


Q And you drove a car? 
Yes, sir. 
Do you have a license to drive in Florida? 
Yes, sir, I do. 
Do you drive a car now in Florida? 
Yes, sir, I do. 


How often do you drive a car, say in a week? 


Now that my wife is home and not working, I'd 
Say a couple of times a week. 


MR. SCHULT2: If your Honor please, do you 


want me to continue? 


THE COURT: Yes, I will sit until a guarter of 


MR. SCHUTL2Z: All right, sir. I didn't know. 


Q On any of these occasions in 1972 and 1973, 


did you drive to the doctor's office on your own? 

A To Dr. Spitz’ you are speaking of, sir? 

0 Yes, I am. 

A Yes. 

Q Could you tell us on how many occasions of these 
visits that you did drive to pr. Spitz' place? 


A I couldn't tell you. 


tw 
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MR. LASSOFF: Your Honor, may we have a quali- 


fication; the word "alone," does that mean without 


somebody with him or his driving? I don't object. I 
just <7 7nc it clear on the record. 
THE COURT: You mean driving? 
MR. SCHULTZ: I will rephrase it so that there 
is no mistake. 
Q I want to know, Mr. Chiarello, at any time 
that you went to this doctor, from July 2 of 1972 until 


July 30 of 1973, did you physically drive a car to his 


office? 
A Yes, sir, I did. 
9) Can you tell us on how many of fhose visits, 


your best estimate, that you drove from Staten Island to 


84th Street in Brooklyn, that you physically drove the 
Sarre 

A I couldn't tell you in any honesty because it 
would be a wild, wild guess. 

.@) Sir, would you say that, just to test your 
memory, if you would, sir, would you say that you drove 
at least 50% of the time, that you peronally drove the 
car or would it he more or less or what? 


A It would be less and it would be auite a hit 


But how much exactly, how much even close to it, 
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sir, would be hard for me to tell you, but it was much 
less than 50%, I'm quite of that. 

Q Would you say that you drove once a 
his place? 

A No, no. 

Q Did you drive the car at least once a week? 

A Did I drive the car at least once a week? It 
depends on the period you are talking about. If you are 
talking about immediately after the accident, within 
the first few months, no, I did not. 

If you are talking ahout, say, after January 
something, like that, yes, possibly once a week, sir, yes. 


@) In other words, the accident happened in June 


A Yes, sir. 

Q Let's take it, say to September of 1972, would 
you say that at that point you were driving -- you per- 
sonally -- were driving the car at least once a week in 
September -- 

A From September after or from the time of the 
accident to September? What's what I don't understand. 

Q Subsequent to September. 

A Subsequent means afterwards? 


Q Yes. 
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OK. Afterwards? Possibly. 
Q In September of 1972 you were driving the car 


at least once a week? 


Approximately, yes, when it became necessary, 


(9) Would you he good enough to tell us your edu- 
cation, please? 
Did you go to a private schoo! in Baltimore? 
Yes, Sir. 
Was that an academy? 


It is a military academy, yes,sir; for ten 


Q During .that period of time did you play foot- 


ball there? 
A Yes, Sir, 4 did. 
Q And you played football which was the equivalent | 
of high school football, did you not? 
A It was high school football. 
fe) What position did you play? 
Tackle. 


Q I assume that in that game you had to absorb 


some blows in and about your neck and your back, isn't 


that true? 


A Yes, sir, that is true. 
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Q Now, sir, how many hours a day did you work on 
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those docks, say in the year 1971? 

A 1971? You can't estimate what a superintendent 
works. Simply for the fact that you you could have a 
superintendent on a pier that works, say, 8 to 1 or 12 to 
5 =- 

0 I'm talking about you. 

A Let me finish. You asked me the question. May 
I, please? I'm trying to tell you. You can work on a 
pier such as Mormac in Brooklyn - 

THE COURT: He is asking how many hours did you 


work on the pier? 


THE WITNESS: I don't know. In 1971? 


THE COURT: Yes. 
THE WITNESS: I have no idea, sir. 

A day? 

THE COURT: He has no idea, he says. 

A I have no idea. It depends on where I was, sir, 
at the time that you are talking about. What pier I was 
on. That's what I'm trying to say. 

Q Did you, sir, work at the marine terminal for 
Universal Stevedores? 

A In Bayonne? 


MR. LASSOFF: Military Ocean and Terminal? 
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i ae) 


MR. SCHULTZ: Yes. 


3 | A Yes, I did. 
4 | 9) Is that the terminal you worked at? 
9 A At the time of the accident? 


6 || 0 And before that. 


~) 


A For a few months prior to that, yes. I worked 


in Brooklyn prior to that, or rather in Port Newark or 


9 | Port Elizabeth, whichever side of the canal you are on. 

10 | Prior to that. 
Ii j 

1 | Q How long were you with this terminal that you | 


were at just before the accident? 


About three or four months. 


A 


.@) Before that you were located where, in Port 


Newark? 


A Port Newark, yes, sir. 


7 || Q How many piers did your organization have the 


contract for? 
19 A A dozen, fifteen. 
How many piers did you work on at Port Newark? 


MR. LASSOFF: At one time or at any time? 


I don't understand. 


| 
| MR. SCHULTZ: Judge -- 
| THE COURT: I don't know. What do you mean how 


many piers did he work on? 
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MR. SCHULTZ: I asked him during the year 1971-- 
THE COURT: How many different piers did he 


work on during the year -- 


MR. SCHULTZ: Or had he worked at one or two 
particular piers? 

A The hest of my recollection during 1971 it was 
two piers. Meyer Line and Port Newark-- I can't remember 
the shed number,and the Bayonne. 

Q In those two piers--- 

LN 1971, wait a minute now. No, wait a minute. 
"71. No. Only in Port Newark. 1972 I went to Bayonne. 
1971 was only the one pier. That was Port Newark. 

Q And the one pier that you worked on in 1971, 
how many hours a day did you work on that pier? 

A It varied. Anywhere from 8 to 16 to 18 hours 


a day. Depending upon what you had on the pier. 


Q Were there some days that you would not work 
more than four or five hours? 

A Never happen. Never. 

fe) Sir, is there such a thing as a card in the 
union, the union card, a seniority card? 

A Yes. 

Q Is there such a thing that you can go in and 


sign in and then not work and be paid for it? 


210a 


ah:ma 24 Chiarello-cross 168 
A Are you -- 
MR. LASSOFF: Objection, your Honor, this man 
is not a member of the union, he is a supervisor. He has 
nothing to do with that. 


THE COURT: I gather he is not a member 


MR. SCHULTZ: I will find out. 
Were you a member of the union? 
No, never was. 
You were managing? 
A Absolutely. 
Q You did not have the benefit of that seniority 
rule that was in effect? 
A No, superintendents are completely separate 
from the longshoremen. I believe it was the federal govern- 
ment mandated that. The Bi-State Commission mandated 
that we could not be union members. The Waterfront 
Commission mandated that we could not be members of the 
union. 
THE COURT: Is this a good time for you to recess, 
Mr. Schultz? 
“R, SCHULTZ: Yes, I'll be quite a while yet. 
THE COURT: You are excused to tomorrow morning 


at ten o'clock. 


(Witness ¢«xcueed) 


(Jury excused.) 


MR. SCHULTZ: If your Honor please, I'm not familiar 


with your practice. Do the respective attorneys keep the 
exhibits that they have introduced or does the Court keep them 
THE COURT: Whatever you wish to do. I have no 


practice. 


MR. SCHULTZ: I would just as soon have the clerk 


keep them, 


THE COURT: I have absolutely no practice in that 


How much longer will you have with the witness? 


MR. SCHULTZ: Probably another half hour to three 


quarters of an hour. I shouldn't be much longer than that, 
I don't think. 

THE COURT: Mr. Lassoff? 

MR. LASSOFF: I have Dr. Friedman at ten o'clock 
tomorrow, your Honor. I have Larry Kaplan at two o'clock. 
And in between, if we get there, which is doubtful, I have 
other witnesses to piece in and out. 

THE COURT: Who's Friedman? 


MR. LASSOFF: He's the orthopedist that Mr. Standard!: 


office sent the plaintiff to. Arthur Friedman, in May of '73. 


MR. SCHULTZ: There are two attorneys, Harolds, 


Standard, Weissberg and Heckerling. Heckerling apparently 


hjl 
sent him to this Dr. Friedman. 
THE COURT: No treating doctor, aside from the first 


/ 


MR. LASSOFF: The treating doctors are in Florida, 


your Honor. He received no treatment except surgery. I mean | 
basically the hospital record shows some physiotherapy, but the 
only treatment he received here really was from Dr. Spitz, | 
and everything else is physiotherapy in the hospital. And 
there's consultations by a dozen doctors but nobody treated 
him. 

THE COURT: I gather you will be finished with the 


plaintiffs case tomorrow? 


| 
| 
MR. LASSOFF: No way, your Honor. I may be finished 


by Thursday, I may. 
THE COURT: Wait, wait. In my chambers you and 
Payer said this was a two-or three-day case. You told me. 


I go into Part I on Monday. 


MR. LASSOFF: We'll finish Friday. There's no 
question. The reason we said that is the defendant has one 
doctor and the bus driver. 

MR. SCHULTZ: Two doctozs. 


MR. LASSOFF: You're going to bring in Baird from 


Florida? 


THE COURT: Just a second. You said you had a two- 
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2 or three-day case for both sides. Today's the first day, | 


3 || tomorrow is the second day. You tell me now you're going 


through Thursday. 


5 MR. LASSOFF: I will be finished basically tomorrow | 
6 || except for a couple of witnesses and an economist. The econo- | 

| H 
7 | mist is here only for purposes of inflation as against the 


8 discount. If Mr. Schlutz is willing to concede on inflation, 


9 | I won't use the economist. He's prepared to come in and 

10 1 say the annual rate of inflation is Six percent a year. I | 
11 | think the discount rate has traditionally been five, | 
12 | THE COURT: The jury picks whatever discount rate | 
13 | it wants. 

14 MR. LASSOFF: That's true. If we can get a con- 


cession, I won't use the economist. 


THE COURT: 


You want the present value of the dollar 


charge? 


MR. SCHULTZ: Yes, sir. 


MR. LASSOFF: 


Then I have to use the econonist, 


20 your Honor, I'm sorry. 


21 MR. SCHULTZ: If your Honor Please, I'd like the | 
22 Court to know that I was not privy to any arrangement as to | 
23 number of days. 

24 THE COURT: Oh, you are bound by it, my friend. 

25 


When I call a conference, the rules of this Court say the 


hil 
person who is responsible for the case appears. If Bayer 
appears I assume he was responsible for the c2i2 and you're 
bound by what he said. 

MR. SCHULTZ: It's just this, your Honor, the pre- 


trial order shows that I have at least three witnesses. 


THE COURT: Mr. Bayer in the pretrial conference 
in my chambers a month ago-- 

MR. LASSOFF: About six weeks ago. 

THE COURT: Six weeks ago made a commitment. to me. 
He was the man who came in in response to the request for a 


pretrial conference, that this case would be a two-or three- 


day case. I go into Part I on Monday. 

MR. SCHULTZ: If your Honor please, I think it's 
only fair, if he is going to take Tuesday, Wednesday and 
Thursday and my pretrial order purely states that I have 


three witnesses-- 


THE COURT: Your pretrial order is dated Hay of 1975 
I'm talking about a pretrial conference before me personally 
in December, six weeks ago, 

MR, SCHULTZ: It's still, sir, I have three witnesses, 


and they're-- 7 


THE COURT: Mr. Bayer and Mr. Lassoff said a two-or | 


three~day case. That's why I put it down. 


MR. SCHULTZ: Sir, if your Honor please, if it is 
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2 a two-or three-day case and he takes two and a half days, 

3 that's certainly not fair to the defendant. 

r MR. LASSOFF: As I understand it, you have two 

5 |}@octors and the bus driver. whe 
6 | MR. SCHULTZ: Just a moment. 

7 THE COURT: I'm just telling you what Mr. Bayer told) i 
8 me. | 

9 MR. SCHULTZ: Agreed, sir. 
10 | THE COURT: That's all I know. 
11 MR. SCHULTZ: I know, but if your Honor please-- | 
12 THE COURT: I'm sorry. I bring lawyers before me to| 
13 set cases down for trial. I don't have time to have a luxury | 
14 of a week-or two-week trial at your own convenience. I | 
15 must know exactly the amount of time because I have other | 
16 || Commitments that are made. And you're bound by it. | 
17 MR. SCHULTZ: Sir, the point is if the plaintiff 
18 takes two and a half days of a three-day trial-- 
19 THE COURT: Mr. Bayer made the commitment. I asked 


Mr. Bayer in my chambers how long this case was there, Mr. 


Lassoff was there, two to three days. 


I gave you four as 


it is. 


MR. SCHULTZ: If your Honor please, it just seems 


to me if we have-- 


® F&F 8B RB 


THE COURT: It just seems to me that you should have 


ey 


21l6a 
hjl 174 


been at the conference if you want to have it the way you are 
talking. 

MR. SCHULTZ: It's not that, your Honor. He's 
taking two and a half or three days of a three day trial. 

THE COURT: All I know is what Mr. Bayer said; 
who represents the defendant in my book. 

MR. SCHULTZ: I understand that, sir, but-- 

THE COURT: I can't help that. I have to do what 
the lawyers tell me to do and then I have to have a tight 
schedule. They knew I back up cases one after the other for 
months in advance and I cannot let you go beyond the time 
scheduled. If Bayer thought he was going to take what he was 


going to take, he had no right to say two to three days. He 


going to be. Not a word. He knows what your pretrial order 
said. 
MR, SCHULTZ: Sir, what you're saying is, your Honor 


| 
} 
| 
| 
| 
should have asked him in front of me, how long is his case 
' 
| 
that--we'll face it tomorrow. 
THE COURT: Next time you show up if you want to 
have your way. Don't send somebody else. 
MR. SCHULTZ: I only got this on Christmas. 
THE COURT: That's your problem, that's not.mine. 
(Adjournment was taken to January 14, 1976, at 


10 a.m.) 
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THOMAS J. CHIARELLO and 
ANGELA CHIARELLO, 


Vv. 73 Civ. 2962 
75 Civ. 1956 
DOMENICO BUS SERVICE, INC., 
and HENRY GIRDWOOD, 


New York,N. Y. 
January 14, 1976 
10 A. M. 

(Jury in box.) 


MR. LASSOFF: Your Honor, may we put Dr. Friedman 


THE COURT: Are there any witnesses you are going 


to call? If so, get them. I hope to finish today. 


AR THOU R FRIEDMAN, a witness called on behalf 
of the plaintiff, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 


BY MR. LASSOFF: 


! 


Q Are you a physician duly licensed to practice medi- 


cine in the State of New York? 


Q Do you maintain an office for the practice of your| 


profession? 


A Yes, sir. 
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Where is your office? 

It is in New York City, at 14 East 90 Street. 

Q Doctor, would you tell the court and jury your 
professivral training, education, hospital connections, 
specialties? 

A Yes, sir. I graduated from the Hahnemann Medical 
College of Philadelphia, 1952. I then enterec one year 
internship at the Beth Israel Hospital in New York City, then 
a four year training program in the field of orthopedic 
surgery, performing my residency in orthopedic surgery in 
New York at the Hospital for Joint Diseases. This was 
from the period of 1953 through 1957, and upon completion of 
that training program I was commissioned as a medical officer 
in the United States Public Health Service, being stationed 
at their hospital in Staten Island and being the chief of 
orthopedics at the hospital in Staten Island, at this public 
service hospital. 

Upon completion of that two year tour of duty, I 
entered the private practice of orthopedic surgery in New 
York City in 1959, and my offices are in Manhattan, at 14 
East 90 Street. 

I am.on the staff of the hospital for join 
diseases. My appointment is that of an associate attending 


in the department of orthopedic surgery. I am on the staff 
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of the Beth Israel Hospital, also .in New York City, and, 
similarly, I am in the department of orthopedic surgery as 

an associate attending; I am the orthopedic consultant of 

the Beth Abraham Hospital in the Bronx; I am on the faculty 
of the Mount Sinai School of Medicine in the Department of 

of Orthopedic Surgery. My faculty appointment is that of oe 


¢ 


assistant clinical professor in the department of orthopedic 


surgery. 
I am a diplomat of the American Board of Orthopedic 

Surgery and a Fellow of the American College of Surgeons, a 
member of the Association of Military Training Surgeons of 
the United States, and I restrict my medical practice to the 
field of orthopedic surgery. 

Q Doctor, did there come a time when you examined 
the plaintiff, Thomas Chiarello? 


A Yes, sir. 


Q When was that? 

A At my office for the first time on May 14, 1973. 
Q What examination did you make of Mr. Chiarello? 

A Well, I made an orthopedic evaluation of certain 


injuries that hehad sustained in an automobile accident -- 


| 
| 


MR. SCHULTZ: I move to strike it. This is not a 
treating doctor; this is an examining doctor who, as I under- | 


stand the evidence, examined the patient, who was sent to ae 
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by a lawyer, and I think he should be limited to what he found 


{ 


on his examination. 


THE COURT: He is entitled to tell what the 


patient told him of his history in connection with the 
examination. Objectim overruled. 

A This was in conjunction with an automobile acci- 
dent that he had been injured in on June 30, 1972. 


THE COURT: He claims he was injured. You were not 


THE WITNESS: No, that is correct, your Honor, 
a claim of an automobile accident of June 30, 1972, at which 
time he was driving a car, which was struck in the rear by a 
bus, causing him to sustain an injury to the neck and upper 
back regions, what we call the cervical spine, and also an 
injury to the lower back region that we call or designate 
t! >» lumbo-sacral spine, with the onset of pain in these 
areas, with associated pain and stiffness both in the neck nod 
upper back pain, and stiffness in the lower back, and even- 
tual radiation of such pain from the lower back to the right 
lower extremity, which is the right leg. 

The patient had been treated by various physicians) 
since the episode of June 30, 1972, treatment including variou 
X-rays and examinations, various modalities of physical 


therapy. He also had undergone a myelogram due to the fact 
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that there had been persistent pain without any relief. 
MR. SCHULTZ: Your Honor, at this time I am going 


to press my objection and move that all this be stricken. 


This is not a treating doctor. As I understand the rules, 
the treating doctor is permitted to give a history and their 
hearsay sources, but not examining doctors who are here solely 


for the purpose of testimony. 


THE COURT: Objection overruled. 
A (Continuing) Due to the fact that he had not 
improved and was continuing to have pain, both in the neck 


and lower back region and severe pain in the right-lower 


extremity, right leg area, he underwent certain diagnostic 
procedures, including electrical diagnosis procedures, which 
are called electromyelography. He also underwent a special 
type of X-ray procedure known as a myelogram, the myelogram 
being a specific X-ray of the spine and the spinal cord area 
after the performance of a puncture in the spine, so-called 
spinal path and the injection of certain fluids in the 


spinal canal which make themselves obvious on X-ray and 


fluroscopy, and after the completion of these various 
diagnostic procedures a diagnosis had been made by the 
doctors who were treating him at that time that he had a 
condition known as a herniated disc, or so-called slipped 


Gise in the lower back. More specifically, this was in the 


$ 
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area of L4, L5, which is the space occupied by the dis: 
between the fourth and the fifth lumbar of the vertebral 
bodies and to coordinate with his complaints, which were 
mainly in the back and in the right leg. 

These X-rays and myelogram did show some presence 

disc at L4, L5 on the right side. 

Operation for the removal of the dischad been 
suggested to the patient by the treating doctors. Wh 1 I 
saw him in May of 1973 the patient had not yet undergone 
operation; he at that time expressed a certain degree of 
fear of the operation, as he had heard from various friends 
and acquaintances that 

MR. SCHULTZ: If your Honor please, that is 
incompetent. 

THE COURT: Overruled. You are going to have him 
or the stand and cross-examine him and see if he made the 


statement to this doctor. You are in the middle of cross- 


examining the plaintiff; you are going to have him back here. | 


MR. SCHULTZ: If your Honor please, for the 
purposes of the record the mere fact that he made this state- | 
ment isn't the subject; it is whether he is competent to make, 
this statement, and also repeating what some other people 
may have told him. 


THE COURT: The statement is he was afraid to go 
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through the operation. That is admissible. 
Go ahead. 
A (Continuing) He expressed a certain degree of 
fear and apprehension regarding that major type of operation. 
I also had information from the patient that he 
had not been able to work since his accident. He had com- 
plaints. In addition to the complaints of pain in the back 
and in the right lower extremity and in the neck and the 
right upper extremity, he had certain other complaints of 
anxiety, nervousness in relation to his injury, and the fact 


that he had not been able to return to work. 


‘I then examined the patient at my office and I 


found at this examination -- 


Q May In interrupt you for one moment. In the 
course of seeing the patient did you review certain records? 

A Yes, sir, I did. 

Q Did you review the myelogram that had been taken 
at the Richmond Memorial Hospital? 

A Yes, sir, I did. 

Q You yourself looked at that? 

A Yes, I looked at the actual X-ray piates of the 


myelogram that had been performed, and it was my opinion in 


review of the myelogram there was no question there was 


evidence of a slipped dise between the fourth and fifth 
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lumbar vertebral bodies, and I was suspicious that there might 
be one between the fifth lumbar and the first cervical. 

I also reviewed certain hospital charts and medical 
reports us to findings of the other physicians who had been 
treating him from 1972 to 1973. 

Q Tell us what your examination revealed to you? 

A My examination revealed an individual who had 
complaints, which included the pain in the right upper back 
and lower back, pain in the right arm, pain in the right leg. | 
In association with these pains, the patient had certain 
complaints of numbness and abnormal sensations, sort of 
electric shock sensations both in the right zrm, and, more 
specifically, in the right leg. lle complained of numbness 


and tingling of the right foot, the right toes. All his 


symptoms were aggravated by any attempt at physical activity, | 


such as standing, walking, bending and lifting. He also 
had complaints aggravated by prolonged sitting. He was not 
able to sit for any prolonged period of time without having 
a great increase in pain. 

He had great difficulty standing and walking,and 
was using a cane when walking. 

When I examined the patient I found that he walked 
with a marked right-sided limp, in other words, he was favor-' 


ing the right leg. It was necessary for him to use a cane 
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when he walked, and if he did attempt to walk without a cane, 
the limp was even more pronounced. I found that there was a 
certain degree of weakness in the muscles of the right leg 
and right foot. I found that there were certain areas of 
loss of sensation or feeling in the right foot, right leg, 
right ankle area. 

I found on examination that there was a certain 
degree of tenderness and limitation of movement in the neck 
and upper back regions. There was a condition known as 
muscular spasm, which is an abnormal contraction of muscles, 
or tightness of the muscles. This was also in the neck and 
upper back regions. 

I found that the shoulder motions on the right were 
somewhat restricted. In examination of the lower back region, 
I found there was a definite degree of tenderness and spasm, 
abnormal muscle contraction and limitation of motion. In 

other words, when I asked the patient to perform certain 
movements of the back, such as bending forward, backward, 
from side to side, he was unable to do, or if he wasable, 
it was considerably restricted and caused hia a good deal 
of pain, both in the back and in the right leg. 
In my examination of the right leg I found certain 


| 
| 


findings from a neurological standpoint, including muscular 


| 
| 
weakness of the foot and ankle. In other words, he was | 
| 
| 
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unable to perform certainmovements of he foot and ankle on 
the right side. When I asked him to b-ing the foot and 
ankle up, he was unable to do that with the amount of force 
that he «as able to do it on the left side. I also found 
weakness in the toe muscles. In other words, when I asked 
him to do certain movements with the toe, particularly the 
big toe, he was unable to do this on the right foot. He was 
able to do it on the left foot. 

There was an absence of the right ankle jerk, which 
is one of the reflexes we test for with a hammer. On the 
right side the ankle jerk was absent; on the left side it was 
there and quite strong. 

All these neurological findings would indicate 
the presence of an abnormal condition in the nerve pathways, 
the nerve that stimulates the muscles to move, and, obviously, 
they had been injured and were inflammed. 

I found tenderness in the hip area, the back 
portion of the hip and the buttock, the back portion of the 
thigh. This is the region anatomically where the sciatic 

nerve runs; this is the main nerve which operates and 
enervates the muscles’ of the leg. This nerve starts from 
certain nerve roots in the lower back and travels to the 
hip and thigh area and enervates, like an electrical system, 


the region of the leg down to the toes. 
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I have found that there was a certain degree of 
atrophy or shrinkage of the muscles of the right leg, which 
measure a half inch less in circumference than the muscles 
of the left leg. This also would indicate the fact that 
there was injury to the nerve roots. 

I notice the patient had great difficulty when 
asked to get on and off the examining table and cide teanen 
of pain in the lower back, with the fact that this pain 


traveled or radiated in the right leg. I then performed 


2 


certain X-rays at my office. 
These were X-rays of the cervica) spine, the upper 
back region, the neck region, aiso X-rays of the lower back 
region. I also reviewed, as I mentioned earlier, X-rays 
that were brought in to me by the patient, which included 
“a certain group of X-rays that were taken subsequent to the 
injury of 1972. 
Included among the X-rays which I reviewed was 
that of the myelogram which had been performed. In review 


of all these X-rays, including my X-rays and the myelogram 


that was performed, and in reviewing what I found on examina- | 


x 


tion of this patient, I came to the conclusion or the 
diagnosis that this patient had sustained certain injuries, 
| 


both to the neck and upper back, but more significantly f rom| 


the standpoint of his orthopedic status, to the lower back 
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region, where I felt he had sustained, without question, an 
iniary to the lower back in the nature of a slipped disc, 
and, specifically, in view of the findings I made on my 
examination and in view of the X-ray studies and the myelo- 
graphic studies, that there was a presence of a slipped 
disc between the fourth and the fifth lumbar areas. 


There was also a suggestion, though and this was 


only a suggestion or suspicion from a clinical standpoint, 


that there may be another slipped disc at a lower level, 
between the fifth lumbar and the first sacral. 

As far as these injuries are concerned, I felt 
that this was the reason he was having pain and stiffness 
in the lower back and pain in the right leg and was unable 
to move about or walk. It was also the reason that he had 
a certain degree of weakness of the muscles of the right leg 
aud the loss of sensation. It was also the reason that he 
had the positive findings of the myelogramand the reason 
that he had the positive findings on the electrical tests 


that were performed. 


As far as the injury to the upper spine area, 
v 


the neck, it was my opinion that this was primarily in the 


| 
| 
| 
| 


nature of a sprain of the muscles and ligaments of the upper 


back region, with also some degree of nerve root inflammation| 


! 


oe : } | 
and impingement. There had never peen any cervical myelogram, 
' 


| 
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attempt to do one, but there was never conclusive evidence 
that there was a slipped disc in the cervical spine area. 

It was my opinion in view of the fact that this 
patient had continuing pain in the back and in the right leg 
for a period of approximately a year, since the injury, and 
the fact that he had not improved, and in fact, he had gotten 
progressively worse, that the only recourse left to him was 
to have an operation, the operation being an operation to the. 
lower back region with removal of the slipped disc. 

Q Before you go further, would you explain to the 
jury what a dise is and what the operation is when you 
operate to remove a disa? 

A Yes, sir. The dise is a normal structure in the 
Spine. It is a piece of gristle or cartilage that is rather | 
soft and elastic, almost like a sponge and serves as a 
cushion or a shock absorber between the portions of the spine, 


{ 


the harder portions of the spine, which are known as the 


bones and the vertebral bodies. They occupy a certain amount | 


of space in between the bone structures, approximately in the | 
lower back, a half an inch to three quarters of an inch in | 
thickness. 

In the presence of an injury to the lower back of 


a severe enough nature, a portion of the envelope that 
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encloses the disc material will open up or be torn, and the 
portion of this gristle, this soft, spongy stuff, will 

escape from a hole in the envelope and cause pressure on the 
nerves wuich surround the dise. 

As I mentioned, there are certain nerves in the 
lower back region which travel out of the spinal cord through 
certain holes in the spinal canal. In the region of the 
disc they travel inqiite close approximation to the disc, 
and, therefore, any abnormality of the disg or deviation of 
the disc, or even a portion, it squeezes out almost like the 
equivalent to a piece of toothpaste being squeezed out of 
a toothpast tube, and will cause actual mechanical pressure, 
squeezing of bye nerve root right next to it. This will 
cause the nerve root to become swollen and inflammed; it will | 
cause the formation of a certain amount of scar tissue or 
auhesions that take place between the nerve and the disc 
area, and this in consequence is the cause of the pain in the | 
back and the pain in the involved leg, here it being the 
right leg. 

Q Doctor, you mentioned the words muscle spasm that 


you found on your examination both in the neck and the back. 


What does muscle spasm really do? | 


A Well, most muscle spasm is nature's way of splintit. 


the spine, sort of immobilizing the spine; it is nature's 
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response to a painful or injury situation. 

Q In other words, it is a form of protection so 
you can't move that area freely? 

A Yes. 

Q Now, incidentally, at the time you did this 
examination, Doctor, your records reveal, do they not, and 
that this man was a pier superintendent? 

‘ Yes, his occupation prior to his accident was that | 

of a pier superintendent, and as I mention, he had not been 
able to return to work or any work since the accident. 
Q Doctor, I show you the operative report from the 
Golden Isles Hospital ir Plorida, Plaintiff's Exhibit 6. 
I ask you to read that and explain to the jury what was done 
there for Mr. Chiarello in the hospital? 
A This was an operation that was performed on Decembé 
5, 1973. The operation included an incision, an opening up 
of the spinal area in the lower spinal region over the lower 
lumbar region, from the area of the third to the fifth lumbar) 
vertebral bodies. This is in the area just below the hollow . 
of the spine, the small of the back, extending almost to the 
area just in the region of the cleft, in the region of the 
buttocks. 


The operation, of course, includes opening up of 


the various anatomical structures and skin, the various 
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| 
| 
| 


ligaments under the skin, and the removal of the muscles from 
the bone actually, so that the spinal canal, which is bony 
hard, can be exposed, and then with certain other instruments , 
opening up and removing of portions of bone so as to enter 
the space where the disc is. 

I see in this operative report that there was a 
covering over of the disc perfortied, and the findings of the 
operating surgeon were that there was the presence of a 
slipped disc, a herniated disc at L4 and L5, and that there 
were adhesions and scarring around the nerve root, which 
he identified, and it was necessary to dissect these actually 
with instruments, and when he was able to do this he noticed 
the fact that there was bulging and free disc material. 


These are the classica. findings in an operation of a slipped | 


disc. 

The dcctor then removed the involved Jisec with 
various instruments and inade certain openings in the bone and 
the region of the spinal cord to allow the nerve root to be 
free, since it had been pound down or scarred down by the 
adhesions. He notes here the nerve root was seen to ve 
marked adherent with scars and frayed. 

Then the area of the operation was clwsed up. 


| 


He had removed a significant amount of disc material. The 


patient had lost a certain amount of blood during the operatic: 
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and there was replacement of a certain amount of blood with 
transfusion. 
Uncen completion of the operation, enclosure of 
the operative area, a dressing was applied and he was re- 


turned to the recovery room. 


7 | Q During that operation, Doctor, was there a tear . 


in the dural sleeve? 


o | A Yes, sir, the operating surgeon mertions this, 
and this would be, I feel, in relatimto the fact that there 


11 was so much scarring of the involved nerve root. 


Q What is the dural sleeve? 


| A The sleeve over the nerve as it exits from the 


envelope, you 


| 
14 | spinal cord. It is a sort of a protective 
might say, or container for the nerve, and apparently in his oN 
ry 


16 operation, in trying to free up the scarred and adherent 


a? 


nerve, there was produced a small opening in the sleeve, 


which it was necessary to close with a single suture. 


Q Doctor, does the fact that the operative report 


indicates marked scarring and adhesion have any significance 
to you as an orthopedic surgeon? 


A Yes. It suggests, number one, that there was 


a significant injury at the time of the episode Gf 1972; | ae 


there was a certain amount of hemorrhage th t took place 


the region of the nerve root and slipped disc. In other | 
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words, in order to get a certain amount of adherence and 
scarring there, it would be necessary for hemorrhage to have 
taken place in this region. 

Q In or at the spinal canal? 

A At the region of the spinal canal, in the region 
of the disc, in the region of the nerve root, and as a respons 
and in the healing process to hemorrhage there is the forma- 
tion of scar tissue. It would also indicate from the stand- 
point of prognosis that even with the removal of the disc-- 
in other words, what the ‘uvture holds for the patient is 
what I mean by "prognosis" ~- even with the removal of the 
disc, anybody who had a certain familiarity with this 
condition would not expect that the patient would be cured, 
because scar tissue is, for the most part, an irreversible 
process; once it is there, it is there; it cannot be cured. 
And in natural history, scar tissue would only increase in 
time. So when one sees this at the time of operation, the 
fact so much scarring and adherence in the nerve root, one 
realizes that certainly the patient will not have a gratifying 
operative result. 

l 

Q voctor, assume on June 30, 1972, Mr. Chiarello was, 
stopped in his car on an approachway to the Bayonne Bridge, 
when he was struck in the rear by a bus and pushed ten feet 


into a car that was stopped in front of him, that the force 
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of the impact broke the seat in his car, causing it to fall 
flat and for him to fall flat on his back with it, that when 
his car then struck the car in front, he was tossed forward 
and draped over the steering wheel, that he came under the 
care of a Dr. L. Jackson Spitz, who diagnosed his injury as 
a low back derangement and an acute tortocollis, that he 
then went to the Richmond Memorial Hospital in Richmond, 
Staten Island, and to St. Vincent's Hospital on Staten Island, 
to a Dr. Urs, to a Dr. Leventhal, a Dr. Frank, a Dr. Friend, 
Dr. Lanier, and that he was then examined by you, that you 
found in your opinion that he was suffering at the time 
of your examination with a herniated or slipped disc and 
severe sprain of the neck and shoulder regions, in your 
opinion, Doctor, with reasonable medical certainty was this 
accident a competent producing cause of the injuries that 
you found? 
A Yes. 
MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 


A (Continuing) Yes, in my opinion it is a competent | 


producing cause of the injuries and the conditions which I 
found. 
Q Now, at the time you examined Mr. Chiarello did 


you have an opinion as to whether or not Mr. Chiarello can 
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| perform his work? 


A Yes, I had an opinion. 


Q What was your opinion? 


A ‘ly opinion was that at the time I saw him in May 


| of 1973 he was completely and totally disabled; he was not 


| able to do any work at all. 


Q Now, Doctor, at my request did you examine Mr. 


' Chiarello a week ago Monday, last Monday? 
A Yes. 
Q That examination took place in your « ‘ce? 
It did. 
THE COURT: That is, this Monday? 
THE WITNESS: January 5, your Honor, 1976. 
Did I go to your office with Mr. Chiarello? 
Yes, sir, you did. 
Did we bring certain X-rays and records with us? 
A Yes. 


Q Did you look at the time of that examination at 


another myelogram that had been done to Mr. Chiarello subse- 


| quent to the operation? 

A Yes, sir. 

Q Will you tell us what your examination consisted of. 
| on January 5, Doctor? 


A Yes, sir, my examination at that time consisted of 


1 laiahioelieedieneimeniaetimeeaiteeinmnanteamenenemaananeetendaimmmmmbeetadingtendian ideaenamndanminr tan sere: ms een 
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also an interim history, in which I obtained information as 
to the various treatments he had since I had seen him last, 
inclduing the fact that he underwent an operation in 1973 
for removal of the slipped disc, which I described a few 
minutes ago, performed in Florida, and the fact that after 
the operation there was a minimal improvement for a short 
period of time -- 


MR. SCHULTZ: May I respectfully object on the 


same grounds that this is not a treating doctor and the 


repetition of the history obtained from this type of testimon 
is improper at this time. 

THE COURT: Overruled. i don't see how a doctor 
can examine a patient witi.out hearing from the patient what 


bothered the patient. 


A (Continuing: The patient informed me that while 
there was a minimal improvement, there was less pain in the 
back for a transient or short period of time, that he con- 
tinued to have complaints of pain in the back and right 


leg as he had before he had undergone te cveration, and 


had even a greater amount of pain in the r._cnt leg. He 
still had some complaints of pain and stiifuess in the neck 


and upper back region and in the right arm. He had some 


headaches, but his primary complain: were related once again 


i 


to the lower back, and, more specifically, to the right leg, 
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where he complained of continued pain, stiffness, weakness of 


the leg; the leg would give way from time to time; he still 
' required the use of a cane. It was necessary when he walked, | 
as he c. scribed, to almost drag the right leg. All the pains, 
in the back and in the, leg were increased by certain physical 
activities, such as standing, walking, sitting, sneezing, 
caughing, sitting in the bathroom. He complained of actually, 
an increasing amount of anxiety, nervousness, certain 
psychological complaints. He had certain complaints in 
relation to sexual function, in relation to fluid and bowel 
function; he also gave the history that he had not been able 
to return to any sort of work, ana that after the operation 
there was an increase of pain. He required further care and 
treatment, both from the orthopedic surgeon who had been 
treating him in Florida and from the neurological surgeon 


1 


wio had operated on him, that he eventually underwent certain 


treatments with the use of an electrical stimulator, a 

dorsal stimulator. This is a new type of an electrical 
device, almost equivalent to a transistor radio, which is 
hooked up to the spinal area, the nerve areas, so that there | 


can be an attempt to decrease the pain patterns or the pain 


stimuli from the back and from the leg. This was tried anda 


it was only successful to a minimal degree. 


However, he also underwent another operation 
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in October of 1974. This operation was in the nature of a 
Rhizotomy, a specific type of operation where the doctor 

cuts certain nerve fibers, actually tries to cut the nerve 
fibers, and this is almost a last resort, to destroy or hope 
to destroy those nerve fibers which control the pain in the 
leg and in the back. He had this operation performed, and 
there was, as he described it to me, a slight decrease in the 
amount of pain he had for perhaps two or three weeks, but 
that the condition had gone back following this second 
operative procedure to what it was before, and in view of 
this fact, he eventually had another myelogram performed in 
July of 1975, and the treating doctors upon review of this 
new myelogram suggested to him a third operation. 


MR. SCHULTZ: Your Honor, I respectfully move 


chat Ae be stricken. 

THE COURT: Did you see the myelogram? 

THE WITNESS: Yes, sir. 

THE COURT: You can tell us what it showed. 

MR. SCHULTZ: If your Honor please, yourHonor 
excluded that yesterday. 

MR. LASSOFF: There is an amended notice. 

THE COURT: I have an amended notice before me. 

MR. LASSOFF: It was done over a week ago. 


(Continuing) I reviewed the myelogram of July, 
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1975, and there are certain abnormalities there at the area 
of the operation that Mr. Chiarello had, in other words, 


between the fourth and fifth lumbar regions, which are 


suggestive of either a new herniated disc, and this is 
possible to happen, or the formation of a significant amount 
of new scar tissue, which is also a likely thing to happen 
in such a patient. This would explain the fact that he had 


increasirg amounts of pain in the back and in the right leg, 


and in view of this o*2 must consider another >peration, 


which would be a third operation, which would ve an explora- 
tion of the involved area, removal of a new disc, if there is, 
a new disc, or removal of scar tissue, and at the same time 
to perform a major procedure, known as a spinal fusion, 
which is a source of grafting. 

You take certain pieces of bone in the hip areas, 


and we graft it into the area of the spine in the hope and 


in an attempt to form an internal splint in the spine, so 
there would be movement there, such movement aggravating the 
pain. This was the suggestion that was made to the patient 


py his doctors in Florida anc this is the suggestion I still 


make to the patient, with certain reservations after I 
examined the patient and reviewed all the recent information. | 


Q Now, Doctor, prior to your examination did you 


have before you the complete record of the neurosurgeon in 
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Florida? 

A Yes, sir. 

Q Did yo have before you the hospital records where 
the two operations had been performed? 

A Yes, I did. 

Q And you had the latest myelogram? 

Yes, sir. 


Did you yourself take additional X-rays on January 


A Yes, sir, I did. 

Q Doctor, th? myelogram that you have recently 
examined, would I be correct in stating that from that 
myelogram you cant really tell if there is further herniated 
disc or scar tissue? 

MR. SCHULTZ: I am going to object to any ques- 
tions propounded with relation to a myelogram that is not 
in evidence. 

THE COURT: Do you have the myelogram here? 

Which is the myelogram you looked at, Dector? 

This is it. 

There appear to be numerous X-rays here? 


There are about 12 or 15 X-rays there. | 


MR. LASSOFF: I offer all these X-rays in evidence 


as one exhibit. 


242a 
200 


mmcg 26 Friedman-direct 


MR. SCHULTZ: May i have some voir dire, your 
Honor? 

THE COURT: You May. 
VOIR DIRE EXAMINATION 


BY MR. SCHULTZ: 


Q Did you take these myelograms? 
A No, Six. 
Q Do you know of your own knowledge by whom they 


were done? 


i A They were performed by the X-ray physicians, the 


a radiologists, ard Dr. Gervin, a neurosurgeon. 


1S Q Is that of your own knowledge or what you have 


been told? 


I have been told and also in reviewing the 


a 


A What 


films there are certain names on the films. 


¥ Q You were not present when they were taken? 


A No, Sir. 


19 Q Do you know exactly where they were taken? 


20 A In the hospital in Florida. I think it is the 


Hollywood Memorial Hospita). 
= Q Do you know? 
23 | : 

A If I may look at the X-rays. 


Do you know of your own knowledge? 


THE COURT: Show them to him. He has asked you 
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to show them to him. 

MR. SCHULTZ: Your Honor, the question is, does 
he know of his own knowledge? 

THE COURT: He was not there. The Hollywood 
record is here. 

MR. SCHULTZ: Not here. 

THE COURT: Do you have the Hollywood record here? 

MR. LASSOFF: It is here. 

THE ‘COURT: \Well, put dein, 

MR. SCHULTZ: You excluded it yesterday. 

THE COURT: I have before me an amended notice of 
a pretrial order served on you a week ago. I will let it 
in under that amendment. 

MR. SCHULTZ: If your Honor please, I objected to 
it yesterday. 


THE COURT: I have now ruled that I will let it 


MR. SCHULTZ: Objection. 

THE COURT: Overruled. 

Isn't it true you were served with an amended 
pretrial order a week ago? Weren't you served with an amendeti 
pretrial order a week ago? 

MR. SCHULTZ: May I add to that that the amended 


pretrial order mentions only a myelogram, not the hospital 
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i 2 | record, 
a 3 | THE COURT: So you know all about the myelogram? 
4 | MR. SCHULTZ: He claims he intended to put it in. 
5 il THE COURT: Where is your record? 
5 MR. SCHULTZ: The notice contained nothing dout 


' the record, your Honor. 


8 | THE COURT: Did you receive a copy of the record? 
9 MR. SCHULTZ: He did not. 
: 10 MR. LASSOFF: I never had a copy of the record. 
1h | I subpoenaed the record. 
12 THE WITNESS: I have a record here, number 6. 
13 THE COURT: No, that is the old one. They now 
14 tell us there are two Hollywood records. Hollywood record 


15 number 6 was back in December, I think. 


Yes, sir. 


THE WITNESS: 


liere is the record, your Honor. 


MR. LASSOFF: 


It is marked Plaintiff's Exhibit 7 for identification. 


MR. LASSOFF: 


BY 


Q You told us how a spinal fusion is done. What 


type of surgery is a spinal fusion? 


22 MR. SCHULTZ: Objection. 
ees 


THE COURTt Overruled. He said he would recommend 


the spinal fusion for the plaintiff. I assume that you are 


25 i going to have some doctor here who can say that there 
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are operative procedures which might cure this patient. 
He is entitled on his direct case to show what he has offered 
and recommended by done. 
MR. SCHULTZ: I respectfully object, your Honor. 

A A spinal fusion is a tremendous operative proceduri 
it is a tremendous, large operative procedure in the presence 
of no prior surgery. In other words, when it is the initial 
surgery. The fact that the man had two operations, and this 
would be the third with scar tissue upon scar tissue upon 
scar tissue, would make it even a more major procedure with 
a long period of morbidity, recovery and so forth, anywhere 
from six months to a year. 

Q The word "morbidity," Doctor will you explain 
that? 

A Well, morbidity means illness, it means his 
physiological response to an operation. In other words, 

a smaller operation causes much less response. With a 
spinal fusion, it is necessary frequently to keep the patient. 


in bed anywhere from three to four weeks; it is necessary to 


use some form of plaster or brace fixation or immobilization , 


of the spine for approximately three to four to five months 

following the surgery; it is an operation in conjunction with 
i ! 

an exploration of the involved space that we are concerned 


with here and removal of scar tissue and nerve roots that 
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may last anywhere from four to four and a half to five hours, 
with considerabie blood loss. 

THE COURT: Do you recommend this? 

THE WITNESS: In this paiticular case? 


THE COURT: Yes, that is what the ballgame is 


WITNESS: No, sir, I do not. 
COURT: You do not. 
Q iny not? 
A As I mentioned earlier, I do not feel it will help 
this patient. I think one must weigh the effect of having 
to undergo a major, as I have described it, procedure, 
super-major procedure, with what benefit one would derive 
from it, and in this particular instance I would not recom- 
mend it because I feel it would be for the most part fruit- 
jess and an unrewardiny gamble. 
Q When you say fruitless and unrewarding gamble, 
are you referring to pain now? 
A Yes, pain and disability. 
Q Dector, if this operation were performed would it 
remove Mr. Chiarello's pain in the back and leg muscles? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 


Not in my opinion. 
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Can you tell us why not in your opinion, Doctor? 

The fact that he has had his conditicn for three 
and a half years. almost four years. In other words, the 
longer the condition is the poorer the prognosis and the 
resuits of such major procedure. The fact that he has under- 
gone two prior procedures with very unrewarding results -- 

THE COURT: Two prior procedures being what? 

THE WITNESS: The removal of the disc, and che 


second one was the Rhizotomy, with no significant improvement 


If anything, it may be somewhat worse, and the most sicnifi- 


cant finding of all, the fact that in the initial operativ: 
procedure there was a large amount of scar tissue and aa- 
herence around the nerve root. It would be my opinicn if 

I were treating this man that to undertake such a procedure 
would be rather brave, an? while I mentioned, it may also 

be a last resort procedure, it would most likely within 
reasonable medical certainty not improve him and possibly makt 
him worse. 

Q Doctor, based on your initial examination, the 
records that you reviewed before that examination, and your 
second examination, the records and myelogram that you have 
reviewed, the operative reperts, in your opinion, Doctor, 
with awasonable certainty would Mr. Chiarello's condition 


remain the same, improved, or get worse? 
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MR. SCHULTZ: Objection. 
THE COURT: Overruled. 


I think it will remain the same, and possibly get 


Do you see any chance for improvement? 

Noa, Sir. 

Doctor, will you tell the jury what is a 
Rnizotomy and how is that done? 

Ay This is a specific and fairly recent operative 
type of pocedure which is performed under X-ray control with 
certain electrical devices and needles in order to destroy 
certain nerves in certain parts of the spine, certain joints 
of the spine. These joints of the spine are called the 
joints of Lushka. Of course. it had to be done in a hospital. 
The patient is not asleep during it, because he has to make 
certain responses and under X-ray control to make sure it is 


in the right. space and in the right joint that you perform 


this operation and destroy and cut certain nerves. 


Q Is this type of surgery what is done in terminal 
cases of spinal cancer? 
MR. SCHULTZ: Objection. 
THE COURT: Sustained. 
Q I believe in the records, Doctor, there is a 


mention of Rhizotomy and some other kind of tests being 
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performed? 

A Yes, there was also a fairly recent type of 
procedure performed, known as a transaxial tomography. It 
is an unusual and specific type of X-ray which is now per- 
formed, and this was performed in Florida at the Mount 
Sinai Hospital and the resuits were -- 

MR. SCHULTZ: Objection, your ilonor. 

THE COURT: Why? 

MR. SCHULTZ: First of all, those records are not 
in evidence. 

THE COURT: Where are they? 

MR. LASSOFF: I believe the X-rays may be here. 


THE WITNESS: They were in the other day. 


THE COURT: When did this take place, Doctor? 
ce 


THE WITNESS: This other procedure was performed 
sometime in July, I believe,of 1975; either June or July of 
1975. 

THE COURT: Where? 

THE WITNESS: At the Mount Sinai Hospital in 
Florida. 

MR. LASSOFF: There was no admission, your Honor. 

THE COURT: I have a record here from the 
Memorial Hospital, 7. Is that in evidence? 


MR. SCHULTZ: There was one in October of 1974 
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and one in July of 1975. 

THE COURT: Didn't we have a dispute on that 
yesterday and didn't you agree to let in the early admission? 

MR. SCHULTZ: Yes. 

THE COURT: Isn't that all that is contained in 
Exhibit 7, the early admission? 

MR. LASSOFF: Unless we have two 7's. 

MR. SCHULTZ: One was marked 7 iu evidence and 
the other for identification. 

«MR. LASSOFF: We have two 7's. That should be 8. 

THE COURT: There can't be two 7's, Mr. Lassoff. 

MR. LASSOFF: I agree. 

THE COURT: Where is 7? 

MR. LASSOFF: 1 will find it over here. 

THE COURT: That is the one in evidence? 

MR. LASSOFPF: Yes. 

THE COURT: Mark the other one 7A. It should 
not be in evidence. 

(Plaintiff's Exhibit 7A marked for identification.) 

THE COURT: Now, 7A does not come in; it is not 
mentioned in your amended order. 

MR. LASSOFF: I offer 7A in evidence. 

THE COURT: Denied. It is not set forth in your 


amended order. 
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MR. LASSOPF: I didn’t say it was, your Honor. 

THE COURT: I am not going to let it in. That 
knocks the myeiograms out. 

MR. LASSOFF: No, the myelogram is listed. 

THE COURT: That is all, just a simple myelogram, 
but he needed more than a simple myelogram, he needed the 
hospital record to identify it. My friend, you slipped up. 
The myelogram is out. Take it back. 

MR. LASSOFF: The myelogram itself has both the 
name of the hospital and the patient's name. 

THE COURT: Yes, but you need the record of the 
hospital with it to show it was taken and what was found. 
This has been cone in court umpteen times. 


Q You were telling us about a tomogram. What is 


A it is & specific type of X-ray study in relation 
to the small joints and the nerves around the small joints 
of the spine, and this was performed -- I had these X-rays 
here a few minutes ago -- at the Mount Sinai Hospital in 
Florida, in Miami. 

MR. SCHULTZ: I am going to object to any testi- 
mony as to that. 
THE COURT: No testimony on that, Doctor. Those 


records are not in evidence. 
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SCHULTZ: I move it be stricken. 
COURT: Sustained. 
LASSOFF: I was going to ask about .t. 
COURT: The record is not in evidence. 
Q Now, Doctor, did you yourself take X-rays when 
you examined this man? ; 
Yes, sir. 
On January 5 of 1976? 
Yes, sir. Do you want me to review the X-rays? 
Review the ones you took initially and tell us 
what changes, these are, in the subsequent X-rays. 


These are my x-rays that were taken originally 


SCHULTZ: May we have a side bar conference, 


your Honor, at this point. 


THE COURT: You may. 

(At the side bar.) 

MR. SCHULTZ: I believe I made a mistake, and 
perhaps everybody did. I am not sure. I see no listing for 
Dr. Arthur Friedman to be called. 

MR. LASSOFF: It is a Howard Friedman. It was 
just a mistake. 

MR. SCHULTZ: I don't see any Arthur Friedman. 


THE COURT: He says that you have had his report, 
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you Know his name. 
MR. SCHULT2; He handed me a report yesterday. 
MR. LASSOFF: Not that one, the one in 1973 
MR. SCHULTZ: I don‘t know if I have seen that. 
MR. LASSOFF: Your office has had it. 
MR. SCHULTZ: He handed me a report of Arthur 
Friedman yesterday. 
THE COURT: What about the report he says he gave 
your office? 
SCHULTZ: I will go through my reports. 
COURT: Bo Lt now. 
SCHULTZ: I don't see this man's name. May 
I check it. 
(In open court.) 
THE COURT: We will take a short recess. 
(Recess.) 
MR. LASSOFF: With the court's permission, may 
I take Dr. Friedman off the stand for a minute and have the 
plaintiff testify as to how the myelograms got here? 
THE COURT: Of course not. 
BY MR. LASSOFF: 
Q Doctor, will you tell us about the X-rays? 
A Yes, sir. I am particularly talking about the 


X-rays of 1973. 
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MR. SCHULTZ: So the record is clear, has your 
Honor ruled on my objection with relation to the doctor? 

THE COURT: Certainly 1 did, before the recess. 

These are X-rays of the spinal column, the upper 
spinal column, so-called neck. This is our profile view. 
This was taken in mv office on May 14, 1973, of Mr. 
Chiarello's spine. 

Now, this is a side view. I also have a frontal 
view here. One is taken from the front. This is the profile 
view. You can see the skull, and these are the bones of the 
vertebral bodies. There is no evidence here of any fracture 
or dislocation. There is some flattening of the spine. 

There should be much more of a hollowing in here. There is 
the back. The front should be more hollowed out, more 
concave than that. 

MR. SCHULTZ: Excuse me, sir. I am going to object 
to the use of any X-rays by this doctor. I see none listed 
in any of the reports or the pretrial orders that he is 
going to use X-rays. 


THE COURT: Do you have a copy of his report of 


SCHULTZ: ‘NO, Six. 
COURT: Did you furnish it to Mr. Bayer? 


LASSOFF: Yes, I did. 
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THE) COURT’: Go ahead. 

A What I see here is there is not the usual amount 
of hollowing out in che back portion of the spine, which 
indicates a fiattening of the spine, which would indicate a 
condition of muscle spasm, tightness. 

These are also X-rays of May 14, 1973. These are 
X-rays of the lower spine, the so-called lumbo-sacral spine. 
These blocks are forms of the vertebral bodies, and this is 
the frontal view, and this is the side view. 

Now, what we see in these X-rays, there is no 
evidence of any fracture or dislecation. There are some 
flecks here, small white fleck material. This is the spinal 
cord cae back here where these holes are, and this is 
the pantopaque, which oily material which was injected at the 
time of the myelogram. Most of it removed, but there is a 
slight amounttha* remains. These are the spaces where the 
disc is. This so-called empty space really isn't empty; 
it is filled with gristle and cartilage anda jelly like 
substance. This is the involved disc, the fourth and the 
fifth. This is between the fifth and the first sacral. 

Also here, as in the upper spine, and even more obvious, 
there is nething normal amount of hollowing out that one 
would expect to find. The spine is more flat than it should 


be from a side view. 


| 
| 
| 


| 
| 
| 
| 
| 
| 
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Doctor, would a herniated dise show on an crdinary 


NO, ‘Sir. 

This is the reason for the special test with the 
pantopaque? 

MR. SCHULTZ: Objection. 

THE COURT: Sustained. 

Q What is the reason for the special X-ray? 

A The reason is the injection of a certain type of 
contrast material into the spinal cord to show whether there 
is abnormal pressure on the nerve due to a slipped disc. 

You would not see it en an ordinary film. Ordinary X-rays 
show only the bones and hard structures. 

This is, once again, an X-ray of the upper spine, 
the neck area, taken on January 5, 1973, the same patient, 
a profile view. Once again we see the flattening, not the 
normal amount of hollowing out, indicating a condition of 


spasm. These are X-rays of the lower spine, frontal view. 


This heavy white substance, which is quite heavy here and 


streaky in here, is the remains of the last myelogram they 

did in July of 1975, and, obviously, they were not able to 
remove the oily substance, and it is still there in the 

spinal cord. And it is even more obvious when you look at this 


view from the side. This is the spinal column from the side. 
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These blocks of bone are the vertebrae, all straight, which 


they should not be, and the whitish streaking stuff back 


here is the oily substance of the myelogram and the flattening 


shows the spasm. 

Q Can you tell from looking at your new x-rays, 
Doctor, whether or not another myelogram had been performed 
after the one that pu saw in 1973? 

A Oh,yes, there is no question about it. There is 
more oily substance, which there wasn't in 1973. 

Q Doctor, in your opinion will Mr. Chiarello ever be 
able to return to his occupation? 

A No, sir, in my opinion he will not ever. 

MR. LASSOFF: No further questions. 

MR. SCHULTZ: I believe that those x-rays that 
were just displayed were not placed in evidence. I think 
they should be. 

THE COURT: Offer them, Mr. Lassoff. 

MR. LASSOFF: I will offer them in evidence. I 
did not offer them because they are not marked as exhibits. 
But I will. 

THE COURT: Then why don't you offer them? 

Why did you have him testify if they don't ge into evidence? 

MR. LASSOFF: I had him reading as an expert on 


X-rays he took himself. The jury is not expert on reading 
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X-rays. wanted the doctor to testify as to what the X-rays 
meant. 
THE COURT: Are you offering them in evidence? 
MR. LASSOFF: I will offer them in evidence. 
MR. SCHULTZ: I object. 
THE COURT: Sustained. All testimony regarding 
is stricken. 
You may cross-examine. 
CROSS-EXAMINATION 
BY MRs SCHULTZ: 

e) Doctor, you have never been known by the name 
iloward Friedman? 

A No} ‘sir. 

Q Doctor, when you first examined Mr. Chiarello back 
in May of 1973, could you tell us the circumstances under 
wnich he came to your office? 

A An appointment was made by his attorney for me 
to examine him in order to ascertain his injuries and what 
his condition was. 

Q Now, Doctor, who was that attorney that arranged 


this examination for Mr. Chiarello at that time? 


It was the office of Standard, Weisberg, Heckerling 


and Rosow, 38 Park Row. 


Q Now, Doctor, when you were stationed in this 
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United States Public Health Service Hospital in Staten Island 
did you treat their merchant seamen? 

A Yes, among other patients. 

Q Did you also treat stevedores and longshoremen 
at that place? 

A Not too often, except in extreme emergency. In 
other words, stevedores and longshoremen I don't think are 
eligible for Public Health Service treatment, unless it is 
an extreme emergency, and that is the closest hospital they 
have. 

Q The United States Public Health .ervice, would 
you say that primarily treated merchant seamen? 

A I don't know the statistics. We treated merchant 
seamen and we treated members of the coast guard, we treated 
army members, because we were just adjacent to Fort 
Wardsworth; we also treated certain federal employees 
were eligible for treatment at the hospital. 

Q The great number of patients you saw there 
merchant seamen? 

A I would say 50 percent, at least. 

Q Now, had you had a prior relationship with 
office of Stancard and Weisberg? 

THE COURT: What do you mean relationship? 


Had yu examined other patients or clients 
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theirs on prior occasions? 
Prior to when, sir? 
Prior to May of 1973? 
Yes, sir. 
In fact, sir, had you examined merchant seamen 
they were representing as plaintiffs? 
I would imagine from time to time, yes. 
Q You examined those people in crder that you night 
send reports to these attorneys and then subsequently testify? 
A I would render reports. It was not always that 
it would be necessary or that I would testify. As I mentioned 
it was an evaluation of their injuries. 
Q But itwas also implied and understood thatyou 
might have to come and testify? 
Yes, from time to time that was implied. 
Q Sir, have you testified on prior occasions? 
Have you testified to the office of Standard, Weisberg, and 
Heckerling? 
A Yes, on a few occasions I have. 
Q And you have testified as a result of these 
examinations that you made in their behalf? 


A That is correct, sir. 


Q Sir, you were asked to examine this particular 


plaintiff by Mr. Heckerling? Is that correct? 
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A That is correct. 

Q The purpose of your examination was to render a 
report to him and possibly testify? 

A That is correct. 

Did you ever treat this patient? 

A No, sir. 

Q Sir, when you examined this man -- may I see that 
report incidentally and your records, if any? Do yahave 
any records of your examinations? 

A Yes, sir. 

Q Is this all you have? 

A I can give you the whole chart. 

Q Now, I just want to know if these are the records? 

A These are the records that are pertinent to May 
of 1973. 

Q Now, Doctor, in May of 1973 did you an ankle jerk 
test on this man? 

A I believe I did. 

On the right? 

Yes. 

Did you do a knee jerk on the right? 
Yes. 

What did you find? Do yourrecords show? 


Can I have that? 
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Yes, sir. 
Right ankle jerk depressed to absent. 
Pn 197 3? 


May 14, 1973, yes, sir. 


Did you an ankle jerk test in January of 1976? 


I believe I did. Absent. 

That was in January? 

January 5, 1976. 

No right ankle jerk at all? 

That is correct. 

Now, Doctor, have you ever performed a RBhizotomy? 
NO} (Sie. 

Sir? 

No, sir. 

Have you ever seen a Rhizotomy performed? 
Yes, sir. 

Q You have never done one? 

A Not at our hospital. They are generally done by 
neurosurgeons since it is considered a neurosurgical procedure 
I have referred patients for it. I have watched it. But 
I have never actually performed it. It is not considered in 
our locality an orthopedic procedure. 

Q Doctor, with relation to this Rhizotomy, is there 


an actual surgery or is this done by electrical impulse? 
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It is an electrical type of procedure. 
It is an actual surgical excision? 
No, there is no sort of opening made straight in 


the spine. 


So in that sense it is not a surgical intervention, 


It is considered a surgical intervention. 
Is there an opening made? 
No, sir. 
It is done with electrical impulse? 
A That is correct. 
Q Now, sir, with relation to your opinion that you 


rendered in this particular case in response to the hypo- 


thetical questions, did you use as a basis for your opinion 


that you rendered the report made by Dr. Gervin? 

A No, sir. 

Q Did you use as a basis for your opinion any of 
the reports that were handed to you? 

A Well, I would say my opinion -- 

Q Sir, can you answer that question? 

A I can't answer it on a yes or no basis. 

Q Sir, did you use those opinions renderec by other 
doctors as a basis for your opinion? 


A Only insofar -- if I may be allowed to respond -- 


264é 
Friedman-cros 3 
Sir, could we have an answer to that? 
THE COURT: No, I will let him answer. 


A -- onlyso far as review of such reports were 


helpfu: to me to find out what happened at the hospital, 


what operation was performed, what treatment was performec, 
what the operative findings were that were necessary. 
Q Those reports, of course, were reports that were 
net included in the hospital records? Isn't that true? 
A I don't quite understand. 
Well, sir, these were reports made by doctors 
that you had copies of, did you not? 
Well, I had information from the doctors, certain 
reports, progress notes, plus hospital records. 
Q So you used reports that were not contained in 
the hospital records? Isn't that true. 
THE COURT: I don't know what you are driving at. 
MR. SCHULTZ: Sir, he had copies of letters from 
doctors. 
THE COURT: He said he had hospital records. 
MR. SCHULTZ: But he used both. That is what I 
want to establish. 
Q You used the letters from these various doctors, 
plus hospital reports? 


All the information was helpful. 
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Q And you used that as a basis of your opinion? 
Isn't that true? 

A In conjunction with what I found and what my 
opinion was. 

Q Sir, 1n formulating your opinion, did yeu also 
use as a factor in this opinion the reports of the myelogram 
in 1975? 

MR. LASSOFF: Objection. This doctor read the 
myelogram; he didn't read a report of a myelogram. 

THE COURT: Is the question whether he read the 
myelogram directly? 

Q Doctor, did you read the myelogram plates that you 
Say are here? 

A Yes, sir. 

Q Did you use those myelograms, your interpretation 
of those myelogram reports as a basis for your opinion? 

A Yes, sir. 

Q You did? 

A Yes, sir. 

Q And, sir, that applied to your opinion which you 
rendered as a result of your examination in 1976? Isn't that 
true. 

A Yes. 


Q Sir, did your opinion that you rendered as a result 
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of your examination of 1976 also rest on an interpretation 
of the X-rays that you took? 

A Yes, partially. 

Q And those X-rays were those that you took in 1976? 

Yes, sir. 

Q Doctor, how many time would you say that you ex- 
amined plaintiffs who were litigants in behalf of Mr. 
Heckerline? 

MR. LASSOFF: Objection. (1x. Heckerling isn't in 
this lawsuit. 

THE COURT: It is a different lawyer anyhow. 
You have exhausted that. You did that 10, 15 minutes ago. 
You are on something else now. We are not going to go back 
to it again. Next item. 

MR. SCHULTZ: I have no further questions. 

Do you have any redirect? 

REDIRECT EXAMINATION 
BY MR. LASSOFF: 

Q Jus* one question. Before I saw you a 
Monday did you know me, ever examine for me, ever 
contact with me or my office? 

Absolutely none whatsoever. 
MR. LASSOFF: Thank you. 


MR, SCHULTZ: At this time I would like to make a 
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motion outside the presence of the jury. 

THE COURT: Come up here. 

(At the side bar.) 

MR. SCHULTZ: I going to move to strike the 
opinion rendered by this doctor. 

THE COURT: Denied. 

MR. SCHULTZ: On the basis that he had testified 
that the basis of his opinion in part was predicated upon 
reports of other doctors and those reports are not in eviderice 
I further establish on cross-examination that he rendered his 
Opinion on the basis of the myelogram that was performed in 
1975, and that myelogram is not in evidence. 

THE COURT: I am now putting it in. You brought 
it out. I am now putting it in. 

MR. SCHULTZ: When he rendered his opinion it was 
not in evidence. 

THE COURT: It is now. 

MR. SCHULTZ: I also move that that opinion be 
stricken on the basis that the x-rays upon which he based 
his opinion were not in evidence. 

THE COURT: They are now. By your cross- 
examination you brought them in. 


MR. SCHULTZ: If your Honor please, at this time 


I respectfully except to that ruling. I think that is highly) 
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prejudicial, your Honor. 
THE COURT: I. don*t think £¢ is at. ait. 
(In open court.) 


MR. LASSOFF: Doctor, would you leave your X-rays, 


At this time, your Honor, may I offer in evidence 
the myelogram taken at the Hollywood Hospital in 1975. 

THE COURT: 9 is admitted. 

MR. SCHULTZ: Objection. 

THE COURT: I already ruled upon your objection 


at the side bar. 


(Plaintiff's Exhibit 9 received ineidence.) 


MR. LASSOFF: I also offer’in evidence the X-rays 


taken by Dr. Friedman in May of 1973 and January of 1976. 
THE COURT: Put them in as one exhibit. 
MR. LASSOFF: Yes. 
(Plaintiff's Exhibit 10 received in evidence.) 
(Witness excused.) 


MR. LASSOFF: I believe we were on the cross of 


Mr. Chiarello. 


THE COURT: Mr. Chiarello will resume. 


Chiarello, you are 
oatn. 
CROSS EXAMINATION (Continued) 
BY MR. SCHULTZ: 
Mr. Chiarella, to get back to the ac 
siy, you’ told) us that there 
this roadway? 
The one under the trestle, yes, sir. 
LASSOFF: I don't mean to interfere, 
witness who was asked to come here. 
THE COURT: Lt) as too pad. We to finish 
with this witness. 
So ahead. 
THE WITNESS: You asked about the 
underneath the trestle, yes, sir, there was, 
Is that the only dip that you had reference to? 
Yes, it is the only dip that is there. 


That dip is the lowest portion of the roadway, 


Of the roadway, yes, 1t 16. 


Now, sir, was this pool of water or puddle, 


was that in the dip? 


A No, sir. 
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Q Sir, did.this occurrence, this actual, impact, 


did that take place while your vehicle was on a slight 


upgrade? 
Fxtremely slight upgrade, yes, sir. I would 
say slight, yes, sir. 
Q Sir, for how long a distance ahead of you was 
this upgrade? 
HE COURT: Prom) the point of ‘impact? 
MRe SCHUETZsili (Nesp itrom the point) of impact:. 
A From the (point of impact, it\goes up to, the 


bridge and then you continue up to the top of the bridge. 


Q Tti2swa, continual, upgrade? 
A From point of impact you have a slight grade, 
then you go up even more, yes, sir, you do. 
In other words, the sontour of the road was 
continually upgrade from the point where you were? 
A Increasing as you went up further, yes, sir. 
@) this lower 


portion of the roadway? 


A You have to understand, sir, behind me was level, 


then came the dip. 


Q The point where you say it was upgrade? 


A Slightly upgrade, sir. 


Q And T take it, sir, that you: say that this pool 
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or puddle was on an area at which the ground was upgrade? 


A No} Sir, Didid not say that; - hae 25) not 


Q Where do you say the pool was? 

A It was approximately two and a half car lengths 
in front of me, sir -- well, no, about one and a half car 
lengths in: front of me, in front. of my car. 

Q From your previous testimony that terrain 


was upgrade all the way up to the bridge? 


THE COURT: He now twice told you that it varied,| 
and you keep indicating to the jury with a broad sweep of 
your hands to give an impression to the jury contrary to 
the witness' testimony. 

MR. SCHULTZ: I respectfully except. 

1) Did you testify that there was an upgrade all 
the way from the point of the accident to the bridge? 

A I said there was a slight upgrade where I was 
‘and that at the point of the impact of the accident there 
was a slight grade there, and then you asked me, "Does the 
area ahead of you go up toward the bridge?" It does. 
You didn't ask me about the point where the puddle was, 


the puddle ahead of me. I was waiting for you to ask me 


that sar. 


Q Sir, I take it now that you have heard that the 
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place where the puddle was was level? 


A Te was flat, ves, siz. 


Q In other words, the roadway did not continue 


uphill ail the way? 

A NGw, Sar You had about the length of a car 
where it was slightly flat, where when the water came down 
it. formed a ponding condition. ‘right there, I testified 
to that yesterday, sir. 

MRy (SCHULTZ: Dimove to strike dt; your ti6nor: 
THE COURT?) Sustained). 

Q Prior to this ecctirrence, sir, you told us; that 
you worked as a pier superintendent on the docks? Is) that 
true ? 


A Yes, Sir, that: as serue. 


@) And as part of those duties did you have to 
li.c before this eccident heavy objects? 


When it became necessary, yes, sir. 


And, sir, did you have to slide doors of freight 


When it became necessary, yes, sir. 
What are some of the ways that you had to lift 
during this period of time, say seven or eight years before 


this occurrence? 


A Some pretty heavy weights, I guess a carton of 
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50 or 60 pounds. w heavy is the door to roll open? 


Come to specifics, that would be very, very hard. That 


would mean I have to stop before I pick something up and 
read the approximate kilos and pounds. 


16) Can you tell us some of the estimates of the 


weights you did lift prior to this occurrence? 


A Maybe one pound to a hundred pounds, anywhere 
in there. 

Q And, sir, sliding the doors, you would have to 
Plant your feet and move the door, would you not? 

A On a Sliding door, yes, sir, that is the way it 
would be. 

Q Most of those freight cars had sliding doors, 
did they not? 

A I believe every freight car nowadays has a sliding 
door, yes, sir. | 

Q In the course of this lifting and the movement of | 
sliding these doors did you have to strain your back or have 
pain in your back? 

A Never, sir, never. 


Q You told us that you played football at this 


private military academy? 
A Yes) (sir, 1b aiid: 


Did you ever sustain an injury to your neck or to 


| 
| 
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your back? 

A NEVE. 

Q I assume that when you were there were you 
taught .hat is known as spearing? 

A Any coach that is worth two cents that teaching 
spearing should not be allowed on a football field. 

MR. SCHULTZ: I move to strike. 


A (Continuing) Spearing is an illegitimate act, 


sir, hitting with your hélmet. No, sir, I was never, never 
| 


taught to spear, never. 
Q Now, prior to this accident, sir, you had a 
condition known as hypertension? 


A iligh blood pressure, yes, Sir. 


©) For how long prior to this accident did you have | 


this high blood pressure condition? 

I think I found out about it about two or three 
years prior to the accident. 

Q Sir, under whose care did you come for this 
hypertension? 

I'm not sure. I think I saw a Dr. Rothman at 
one time. I think I saw a Dr. Spitz for it. I am not 
sure’, “Sir. 

Now, sir, referring to Plaintiffs’ Exhibit 8 -- 


THE COURT: The tax returns? 
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MR. SCHULTZ: Yes, Sir. 
I show you this return for 1978 -- 


THE “COURT: 19 what? 


Q 1970, Lam. sorry. There is a list of 


doctors there. 


Can you tell me, sir, which of those doctors, 
treated you? 
A Dr. Rothman is one that I believe treated me. 
Hal of them I don't even know. Rothman is the only one 


I can remember. 


Q Can you tell me, sir, did Dr. Rothman treat you 
for hypertension? 
A I believe so, yes. 


Q Where is his office located? 


A Staten Island, right down the block from where I | 
used to live, Richmond Avenue. 


@) I show you a tax return for 1969 and there is a 


‘list of doctors there. Can you tell us, sir, which 
doctors, if any, treated you? 
A I think these are my kids' and wife's doctors. 


I don't think any of these doctors treated me. 


Q Now much did you weigh in May of 1973? 
A May? Probably about the same thing I weigh 


now. I think -- you're talking about May of 1973? I would 


| 
| 
| 


_ 
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the same all the 


weight. 


at the time 


A 


A 
Q 
OF 1973, 
A 


close 


between 235 and 260. 


Sir, 


Q 


in and about Florida, 


drive 


A 


Q 


A 


guess around the 


to the same thing since I was 18 years old, 


and’ I was 17 then, 


for you to take a driving test there? 
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same thing I weigh now. I weigh most 


I. have a difficult time with 


time. 


Would you tell me, sir, how much did you weiah 


of the occurrence? 
The same thing, 260. 

What do you weigh now? 

260. 

Would you say that you weighed abcut 260 in May 
too? 

It would be a guess, sir. I usually run 
I weighed 
I played football at 235 pounds, 
sir. 
THE. COURT: Pardon me. 
How, tall.are you? 
2-1/2", 


THE WITNESS: 6° sir. 


With relation to your present activities, sir, 


I take it that you are licensed to 


a car in Florida? 


Yes, sir. 


In order to obtain this license was it necessary 
it was not. 


No, Sir, 


t 
\ 
| 
| 
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You used your New York State driver's license? 


Yes, sir, it is transferable with a written 


In Florida you do drive a car? 
Yes, sir, once in a while when it is absolutely 
necessary. 


How many times a week would you say you drive 


Right now? Maybe once a week, maybe 


Sir, I take it that this house that you 
in has a swimming pool? 
A VYes),..Sir,. 2 does. 


Q Do you swim in this swimming pool? 


A Almost every day, every chance I get in there, 


I do as much as I possibly can. 
(@) For the year /:/4, the summer of 1974, did you 
and your family take any vacation at all? 


THE COURT: That is before he moved to Florida? 


I was there. I don't believe so, sir. 


How about this past summer? 
No. 
Did you go any place, take any trips? 


No. My son was there in the midst of his 
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baseball and it was much too important to him to get away. 


We don't go away unless we all go. 


Q Sir, in the summer of ,1973.0f .course ‘you were 


here until August? 


A Till of August, yes, sir. 


@) Now, you went to see Dr. Gervin some time in 
July of 1975; isn*t,. that) true? 

A No. Wait a minute now? You are in) ' 7S. 

Q IML y) of | 1752 

A I had been seeing Dr. Gervin since August of 
‘73, @ir, so I very well could have in July, yes. As 
matter of fact, I think that is about the time he sent me 
for the tomogram, sir. 


Q Dr. Gervin is your treating doctor down there? 


A No, he is neurosurgeon and Dr. Leone is my 
prinary. 
0) Your treating doctors are Dr. Leone and Dr. 


Gervin? 


Yes, they are. 

Dr. Friedman examined you on two occasions? 
Yes, /sir, ne did. 

You were sent there by the lawyers? 


sir, both times. 


Could you tell us where Dr. Leone's office is? 
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Yes, Sir, it is on Hallandale Beach Boulevard. 
Would you like the -act address? 
That is in Hallandale? 
Yes,.: Sir. 
And Dr. Gervin is where? 


Ne is in Hollywood, sir, on Hollywood Boulevard. 


And you live in Coral Springs? 
Yes, Sir; 2.1ae. 
How often do you go to see Dr. Leone? 
Quite often, sir, maybe at least once a week; 
most of time it is once a week. 
fe) How do you get there? 
With my wife. 


@) Do you drive? 


A Have I ever driven to Leone's office? Not that 
remember. That is a fairly long distance; that is 
45 minutes. 

Q Have you driven there, sir? 

A No, sir. 


Q liow about Dr. Gervin, do you drive to his office? 


A Maybe once or twice I have driven to Dr. Gervin's 


office. I might have driven to his office. 
Q Now, sir, when you go swimming in the pool, do 


you swim back and forth the entire length of the pool? 
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No. 


Q What: do you do, sir? 


A Float around as much as possible. The pool 


comes cown and then dips off halfway. I like to stay 


in the area where my toes can just about touch, because it 


takes away completely the weight of your body and removes 


the pressure on you. It is very, very nice. 
2) Do you swim, sir, in the pool? 
A No. 
Do you exercise at all in the pool? 
MO ees, leben | ters 


iow many packs of cigarettes do you 


Right now about two. 
Are you presently on medication for high blood 
pressure or hypertension? 
A Am I right now? No. 
Q When were you last treated by Dr. Leone? 
A I believe it was about three weeks before I 
came down, because I came to New York. 
Q When did you come to New York? 


A The lst of January. 


New Year's Day? 


Yes, I left Florida New Year's Day. 
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I assume you flew? 
A No, I took a train. I would have rather flwon. 
The train ride was extremely hard. 
@) You went by train? 
A I had to. That is the only way I could get 
to Florida. There was no other way to get out of 
Florida. 
Q You came up by train? 
A E had to; yes, sir. 
MR. SCHULTZ: I have no further questions. 
THE COURT: Any redirect? 
REDIRECT EXAMINATION 
BY MR. LASSOFF: 
Q When you bought the house you are living in was 
there a swimming pool? 
A No, I bought a vacant lot, sir. 
Q Did you receive a prescription from a doctor for 
a swimming pool? 
A Yes, sir. 
THE COURT: Prescription for a swimming pool? 
MR. SCHULTZ: Objection. 
SHE COURT: Sustained. 

0 Did you receive any advice from Dr. Gervin with 


respect to physical activities? 
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MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


A Yes, sir. He advised me to do as much swimming 


as I possibly could and floating. By swimming, he meant 
floating in the water and getting enough water exercise, as 
much as possible. He advised against the ocean because 
of the breakers. 
QO Now, I think on cross-examination yesterday 

you testified that you joined American Stevedores as 
a working stevedore after you got out of the Service? 

¥es.. 


Can you tell us what branch of the Service you 


The Air Force. 
How long were you in the Air Force? 
Four years. 

Q What was your job in the Air Force? 


A I was a basic training instructor in Lakeland 


Air Force Base for four years, then an on the job training 


instructor in Lycoming engines at Laredo Air Force Base 
for the final two years of Service. 


Q Did you volunteer to join the Air Force? 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: Sustained. 
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2) Did you pass the physical examination to enter 
the Air Force? 

SCHULTZ: Objection. 
COURT: Sustained. 

Q id you at any time sustain any injury while in 
the Air Force? 

A Never, sir. 

Q Now, getting back to the place of the accident, 
this cip underneath the xr oad trestle, when you went 
through that with your car was any more water there than 
any other part of the road you traversed? 

A No. 

Q Can you tell us why? 


A It has got excellent drainage under there. 


There never is. 


MR. LASSOFF: No further questions. 


THE COURT: You may step down. 


(Witness excused.) 
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11 “ MR. LASSOFF: May I have just two minutes. 
3 The witness juse walked in. | 
4 THE COURT: Put him on. We are here to try a case. 
5 | 
Oe Bp Bae A. CHIARELLO, a witness called on 
7 | behalf of the plaintiff, being first duly sworn, 
8 | testified as follows: 
9 | THE COURT: Isn't there an "i" after "iar"? 
10 THE WITNESS: C-h-i-a-r-e-1-1-o. 
ll 1 THE COURT: You don't spell it the same as the 
ae! 12 plaintiff? 
ve 13 MR. LASSOFF: I think it is the same spelling. 
14 | THE COURT: The summons and complaint spells it 
15 C-h-i-a-r-i-e-l-l-o, and that is the way the plaintiff spelled' 
16 | his n shen he took the stand. 
7 Mk. LASSOFF: I didn't prepare the summons and 
i! 
18 | complaint. 
19 | THE COURT: But you put the witness on the stand? | 
20 | MR. LASSOFF: Yes. | 
II | 
‘ 21 | THE COURT: You don't spell it the same as the 
2 } plaintiff? | 
23 | THE WITNESS: Yes, I do, but his is spelled deena! 
| | 
24 } let us put it that way. 
| 
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DIRECT EXAMINATION 


BY MR. LASSOFF: 


Q You are quite obviously related to Thomas 


Chiarello? 


A Yes. 
Q Tell us the relationship? 
He is my nephew. 
By whom are you employed at the present time? 


A Universal Maritime Service Corporation. 


Cc Is that the successor corporation to Universal 


Terminal Stevedoring? 


A Yes. 

Q Was that name changed about two years ago? 

A I believe so, yes. 

Q What is your job with Universal? 

A I am a superintendent in charge at the Bush 
Terminal Piers. 


Q How often oz with what regularity do superinten 


dents get paid at Universal? 

A Bi-weekly. 

@ Can you tell us what your bi-weekly pay was in 
January, 1972? 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: On what basis? po you want to come up 
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to the side bar? 


(At the side bar.) 

MR. SCHULTZ: There is no relevance, what he gets 
paid. He is not a litigant. 

MR. LASSOFF: He is a superintendent, doing the 
same work. 

THE COURT: He has the same work, the same scope 
of activicies? How are you going to prove that? There is 
no union contract which has built-in increases. 

MR. LASSOFF: There are no built-in increases. 

THE COURT: How are you going to prove that this 
man's salary and the plaintiff's salary would always be the 


same? 


MR. LASSOFF: I want to show the periodic increases. 


THE COURT: You got to have somebody from the 
w that it was the company's policy to give 
the increases. I sustain the objection. 
(In open court.) 

Q Mr. Chiarello, at the time of this accident to 
Thomas Chiarello, at the time he was employed as a terminal 
superintendent, will you tell us thetype of work that a 
terminal superintendent does for Universal? 

MR. SCHULTZ: Objection. 


THE COURT: Sustained. 
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What is your job with Universal? 


MR. SCHULTZ: Objection. I don't see any relevance 


THE COURT: Overruled. 

I am a terminal superintendent. 

THE COURT: This terminal is in Brooklyn? 

THE WITNESS: At Bush Terminal. 

THE COURT: The plaintiff was a superintendent at 
the Port in Newark, and then at an army installation in 
Bayonne. 

MR. LASSOFF: Before tnat he said he had been at 
Brooklyn. 

THE COURT: We ere talking about the period 
immediately preceding. 

Q Is the work of a terminal superintendent at Bayonne 
Terminal and the Meyer Line Pier at Port Newark the same as 
the work you do at the Bush Docks? 

MR. SCHULTZ: Objection, your Honor. 

THE COURT: Sustained. 

Q Is the work of a terminal superintendent at 


Universal the same at every pier? 


MR. SCHULTZ: Objection. 
THE COURT: Sustained. 
Q Have you ever been to the Bayonne Military Ocean 


Terminal? 
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sir. 
you ever worked at Bayonne? 
A sir. 
Q you ever worked as a terminal superintendent 
at Bayonne? 
A Yes. 
Q Will you tell us what the work of a superintendent | 
is at Bayonne. 


MR. SCHULTZ: Objection. 


THE COURT: He qualified him. It took a long time 


to get the message, but he did. 

Q What is the work there? 

A Well, it is a wide and varied job. First of all, 
there is paper work involved, ordering men, ordering gangs, 
having the knowledge what gangs and what men to order, which 
is done at a certain hour of the day. The balance of the 
time is spent -- Bayonne is a vast terminal and is a lot of 
walking up and down the ships, vessels, responsibilities; 
there is what we call conventional vessels, where you load 
and discharge with the shipS gear and boom, and what we call 
unconventional vessels, where you walk up the platform, where | 
draft cargo is driven on or driven off, but it is my duty, 
or the duty of any superintendent to physically go up and 


down whatever vessels, whatever ships are working, go in the 
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hatches, climb up and down the ladders to inspect. If it is 
necessary and when it is necessary, to see if there are any 
problems or no problems, to see where the men are at so you 


can judge your next day's work and whatnot. 


Then what we do on vessels, we go see the captain, 


or the chief officer or the chief mate to go over a plan or 
to go over the workings of the vessels. And then we have 
also in the terminal, because that is why they are called 


terminals, you receive and deliver freight for each vessel. 


In other words, when I say receive, it will come in by truck. | 


We work onloading and discharging trucks, loading and dis- 
charging lighters .and rail cars, and you have to go aboard 
the trucks or rail cars and lighters, whatever the case. 
That is what we call a part of the terminal work. 

And we see that the men are doing their job, that 
they start their jobs right. We have to know what is there 
for a particular ship and what is not. And the reverse is 
the same. The cargo comes off a vessel and must be delivered 


to whatever destination it is for. In the case of Bayonne, 


| 


| 


they go to the government destinations, and we are responsible! 


for loading these various inland conveyances and the rail 
cars or the lighters and the containers, which is the new 
mode of conception. 


Basically, those are some of the duties, plus 
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getting bawled out if things don't go right. 

Cc Could you tell us approximately how much of your 
job deals with clerical duties, paper work, and how much 
would the physical activities? 

MR. SCHULTZ: Objection, your Honor. 

THE COURT: Overruled. I assume he means at the 
Bayonne Terminal? 

MR. LASSOFFP: (Yes: 

A The clerical work or so-called paper work in the 
terminal is minor compared to the actual physical work that 
must be done, and it is the usual practice that we get there 
prior to the work starting. We are there 6:30, 7 o'clock in 
the morning, setting up the paper work details, and if the 
job finishes, say, 5 or 6 o'clock, whatever the case may be, 
we stay an hour or half hour whatever time you need to do 
whatever work you have, to make out reports, so to speak. 


Q With regard to the physical activity on the pier 


as a terminal superintendent do you have to do any heavy work | 


at Bayonne? 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overrule 
A There is always physical work for anyone to do, 
nonmatter what, even if you have somebody that is doing the 


job, you end up 80 percent or 90 percent of the time doing 
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the job yourself. If you see cargo on the floor, you might 
get a rail car or a trucker, or where the cargo has shifted, 
you try to get the cargo back, to see that it does not fall. 
We are also responsible for the safety of the individuals, 
which has gotten to be a very important segment of our 
industry. So we try to make sure everything is right prior 
to letting a man do something that is not right. 

Q Mr. Chiarello, you have been in court with me 
before, have you not? 

Yes, sir. 
Q Always on the other side of the fence? 


A A hundred percent. 


Q This is the first time that I have ever used you as) 


a witness? 
A Yes. 
Q The other times you have come in and testified on 
behalf of your employer? 
A Yes. 
MR. LASSOFF: You may inquire. 
MR. SCHULTZ: No questions. 
THE COURT: You may step down. 


(Witness excused. ) 
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ANGELA CHIARELLO, a witness called on 
behalf of the plaintiff, being first duly sworn, 
testified as follows: 
THE COURT: We will correct the court's records 
as to the spelling of the name. 
THE WITNESS: That is the correct spelling. 
DIRECT EXAMINATION 
BY MRy, DF SSOPRF': 
Q Mrs. Chiarello, are you married oa vhomas 
Chiarello and do you reside with him in Florida? 
A I do. 
Q Can you tell us when you were married? 
A June, 12,\ 296). 
Where were you married? 
Holy Ghost Church in Brooklyn, New York. 
In June of 1972 how many children did you have? 
Three. 
Will you tell us their sex and ages, please. 
The youngest one is five, female -- 
Q We are talking as of 1972, Mrs. Chiarello. 
A Yes, my son was 9 and my daughter 10. 


Q Can you tell me what your relationship was between | 


your husband and yourself prior to this accident? 


A We had a very good relationship. We had a good 


29 3a 
mmcg A. Chiarello-direct 
marriage. 

Q How about the relationship between your husband 
and children? 

A That was very good also. 

Q After this accident did you relationship change 
in any way? 

A Yes, sir. 

Will you tell us about it? 

A He became harder and harder to live with. The 
children would come home from school and try to tell him 
about their day and he would just stare straight ahead and 
not even acknowledge them. The only time he would say any- 


thing to me was to start an argument. And he was extremely 


depressed, especially when he realized that he was impotent. 


It seemed to bother him tremendously. 

Then my father and I, my father-in-law and I 
finally convinced him to go for surgery, because he was 
petrified. 

Q When for the first time did you discover that 
your husband was impotent? 
A The execst date? 
Q Approximately? 
After the accident. 


What? 
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After the accident. 
How long approximately? 
Well, the first time we tried after the accident. 
Prior to this accident can you tell us how often 
you and your husband had sexual relations? 
A Sometimes three times a week, sometimes two times 
a week, sometimes four. 
Q vid you know or did you hear ‘our husband at any 
prior to this accident ever complaining about his 
or his neck or his arm or any part of his body? 


A No,sir. 


Q Prior to this accident what, if anything, did your | 


husband do around the house? 

A He mowed the lawn, he did the painting, if some- 
thing had to be fixed, he repaired it, he took the children 
to various sports they were involved in; he coached my son's 
baseball team; he helped out with football. 

Q When did you notice a substantial change in his 
personality, if you ever did? 

MR. SCHULTZ: Objection. 
THE COURT: I don't know of any claim of change 
in personality. 

Q When did you notice a deterioration in your rela- 


tionship? 
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After the accident. 
Can you give me a time and a progression, if thace | 
was such a progression? | 
A Well, my father-in-law finally insisted that he 
have the surgery done because he was very depressed, and 
after the surgery he started to improve, you know, he was a 
little better. Then when the pain began getting worse, 
he started talking about killing himself. He had me call 
the doctor and asked the doctor to cut off his leg; he asked 
me to cut off his leg. After that, they gave him a machine 
to wear for his back, and he slightly improved after that. 
Then the machine started to burn his back and the pain 
started coming back, and he just didn't want anybody around. 
He would just stare and would not talk to anyone. 
Then after that he went into the Rhizotomy, and that didn't 
help at all. So he didn't want the children around; he 
was yelling; he would not allow them around; he kept chasing 
them around the house; he didn't want the friends in the 


house, and we went for days and days without him saying a 


word to me. He just didn't want to talk; he just didn't want | 


anybody around. I could not cook right; I could not clean 
right. I just could not take it any more. So I decided I 
would call in a lawyer and I made an appointment -- 


MR. SCHULTZ: I move to strike it. 
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THE COURT: I will strike it. 
Did you ever contemplate the thought of divorce? 
MR. SCHULTZ: Objection. 
THE COURT: Sustained. 

Q Has this impotency on the part of your husband 
continued from the first time you noticed it until the present 
day? 

Yes, sir. 

How does that affect you? 

I don't understand the question. 

THE COURT: I assume you are examining the witness 
on the loss of consortium? 

ME. LASSOFPF: Yes. 

TIE COURT: Be specific. 

Q How does the fact that your husband is impotent 
a: fect you? 

A Well, he can't satisfy me sexuaily. Is that what -- 


Q I don't know. You have to tell me. He can't 


satisfy you sexually? How does that affect you? What 


does it do to you? 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 
Does it make any difference to you? 


THE WITNESS: No, sir -- I mean, I accepted it, 
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but he hasn't -- 


THE COURT: That is not what we are asking you. 


It doesn't make any difference to her. She has 


accepted it. 
Q Where did you meet your husband? 
A I worked for American Stevedores, where 
employed. 
Q And since youhave been married have you 
worked before this accident? 
ry No, sir. 
Q Did you go to work after this accident? 
A Yes. 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Sustained. 


Q When medication was prescribed by these various 


doctors for your husband, who got the medication? 
A X did. 
Q Who kept the medication? 
I did. 
Why? 


MR. SCHULTZ: Objection, 


THE COURT: Objection overruled. 


Why did you keep the medication? 


Because he said many times that he wanted to kill 
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himself. 


MR. SCHULTZ): I)move to strike it. 


THE COURT: Overruled. 

Q Now, when you say that you have accepted the fact 
that your husband is impotent and it doesn't bother you, is 
there anything about your husband's present condition that 
bothers you? 

MR. SCHULTZ: Objection, your Honor. 
THE COURT: Sustained. That is not the loss of 
consortium. 

Q As a result of this injury have you had to do any 
work at home that you did not do before this accident? 

A Yes. 

What work is that? 

A i have had to take care of the laundry, to do the 
peinting, take the children wherever chey had to go for their 
sports and activities, wash down the patio, the garage, take 
care of the trash. 

Q Did you have to go to work? 

A Yes. 

MR. SCHULTZ: Objection, your Honor. 


THE COURT: Sustained. 


Q Have any of your husband's activities in and around 


the house affected you or your children in any marked degree, | 
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and if there is such an instance, will you tell us about it. 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: Sustained. 
Q Before this accident did you and your husband 
enjoy a social life with other people? 
A Yes, Sir: 
Q Since this accident what does your social life 
Consist. of ? 
MR. SCHULTZ:, Objection. 
THE COURT: Overruled. This would be embraced 
in the loss of consortium. 
A The extent of my social life is now going to watch 
my son play baseball and football period. Thatis it. 


Q In connection with your son's playing baseball 


and football in Florida, do you have to devote a certain 
amount of your time in Florida? 
in Flerida; this was in Staten Island. 
did your husband get to Dr. Spitz, to Dr. 
Urs, and to Dr. Leone and to Dr. Gervin? 
A I) took him. 
Q Has your husband ever gone to a doctor or a 
hospitai by himself? 


A Maybe on one occasion or two occasions, when I was 


some place with the children, only if it was absolutely 
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necessary. If I could nottake him, my father-in-law would 
take him or my father would take him. 
1) Incidentally, what is your date of birth, Mrs. 
Chiareilo. 
June 10, 1942. 
So that you are a 33? 
A Yes. 
Q While you and your children have been in the house 
have you seen your husband do or commit any unusual acts? 


MR. SCHULTZ: Objection. 


THE COURT: Sustained. 


Q Have you seen your husband physically try to 
damage himself? 
MR. SCHULTZ: Objection. 
THE COURT: Sustained. That is not an item of 
¢€ mage in this case. 
MR. LASSOFF: It may be an item of damage in Mr. 
Chiarello's case. 
THE GOURT:) No, -2t is net. 
Q Do you have any degree of companionship with your 
husband at the present time? 
MR. SCHULTZ: Objection, your Honor. 
By that I meant light conversation, 


the ordinary small talk that goes with every marriage. 


Q 
any way at 


A 
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MR. SCHULTZ: Objection, 
THE COURT: Overruled. 
No, sir, he very rarely talks to me. 
Does he talk to anybody? 
No. 
Does he talk to your children? 
No, he tells them to brush their teeth occasionally 
How does he get along with the children? 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Sustained. 
Is he involved with the children's activities in 
the present time? 
He comes to watch, he does watch them. 
MR. LASSOFF: No further questions. 
MR. SCHULTZ: No questions. 
THE COURT: You may step down. Thank you. 
(Witness excused.) 


THE COURT: Next witness. 


MR. LASSOFF: The next witness I have, your Honor, | 


is Dr. Kaplan. 


defendant. 


THE COURT: Do you have any other witnesses? 


MR. LASSOFF: I can read a deposition of the 


COURT: Read it now. 
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MR. LASSOFF: I offer this deposition of Mr. 
Henry Cirwood, one of the defendants in this action. May I 
mark this for identification. 
(Plaintiff's Exhibit 11 marked for identification.) 
MR. SCHULTZ: If your Honor please, at this time 
I would like to object on the basis, sir, that this deposi- 
tion was returned by a letter dated January 5, 1976, and I 
did not get it: until, I think, a couple of days after that. 
The defendant, Mr. Girwood has not had an Opportunity to look 
at (2. 
COURT: Is it signed? 
SCHULD2 3). (NO. ‘Six, 
COURT: What have you been doing for two years? 
it is yeur 4 to have the case prepared for trial. 


LASSOFF: They have had the deposition, your 


COURT: You knew the trial date was fixed in 


December. 

MR. LASSOFF: I asked to have it returned to me. 

MR. SCHULTZ: We got this by a letter dated 
January 5, 1976. 

THE COURT: Is that when you first submitted it 
for signature? 


MR. LASSOFF: Yes. 


sectioning cin iss aniesigsilieetm 
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THE COURT: What is the date of the deposition? 


MR. LASSOFF: The date of the deposition is April 


THE COURT: Nothing doing. 

MR. SCHULTZ: Mr. Gerwood is supposed to be in 
my office today. I would have him review it and look at it, 
so he can use it at that point. But at this point I want to 
object, because Gerwood has not seen it. 


THE COURT: I sustained you. Why do you keep 


talking. You are ahead of the game. You are supposed to 


quit. 
We better go to lunch. 2 o'clock. 


(Luncheon recess taken.) 
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AFTERNOON SESSION 
2:'O CLOCK Pi iM. 


(Jury in box.|) 
MR. SCHULTZ: Your Honor, I omitted to ask Mrs. 
Chiarelio one or tw. questions. May we have her recalled? 


THE COURT: Yes. 


AN GE LA CHIARELLO, resumes. 
THE COURT: Go ahead, Mr. Schultz. 
CROSS-EXAMINATION 
BY MR. SCHULTZ: 
Q Mrs. Chiarello, on direct examination you stated 
that your husband was impotent? Is that correct? 
A Yes, sir. 


Q Mrs. Chiarells, since this accident up until the 


present time have you had sexual relationships with your 


husband? 

A We tried. 

Q Have you had sexual relationship with your 
husband, Mrs. Chiarello? 

A You mean the whole act completed? 

Q All right. Mrs. Chiarello, do you recall that in 
March or in April of 1974 you testified? 

A Yes, sir. 


I refer you to page 60 -- 
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MR. SCHULTZ: If your Honor please, I don't have 
a copy for you. This is the only copy I have. 
Q Page 65, line 14, do you remember these questions 
and answers, Mrs. Chiarello, line ll: 
*© liave you had relations with your husband 


since the accident? 


"A Occasionally. 
"© Mrs. Chiarello, you mention you have had 


relations with your husband sometimes. Approximately how 


often do you have sexual relations with him now? 


"A Maybe once every two weeks; once a month." 


Do you recall those questions and answers? 

A Yes, sir. 

Q Now you told us back in April of 1974 that you had / 
relations with your husband sometimes once every two weeks or | 
once a month. Has that continued up untilthe present time or 
has it increased? 


A I am sorry. Would you repeat that. 


Q You told us that up until April of 1974, following 


the accident, you had sexual relationship with your husband 
on an accasion of once every two weeks or once a month. 
would like to know now, is that the same or do you have 
sexual relations more often now or what? 


A No, the last time that we had that, that we tried 
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was three months ago. 

Q And before that? Do you have any estimate as to 
the number of times? A week or month that you had sexual 
relations with your husband? 

A It became less and less; more and more time in 
between. 

Q Mrs. Chiarello, I would like for you give me an 
answer as tc Aow many times a week or a month you have had 
relations with your husband? 


THE COURT: Now? 


MR. SCHULTZ: Within the past six months or a 


THE COURT: She says the last time was four months 
ago. I don't know how more definite you want than that. 
Q Before the last time, which you say was four 
months ago, could you tell us the frequency? 
A Maybe three months before that. I can't say, 
because it really isn't that often. 
MR. SCHULTZ: Thank you, Mrs. Chiarello. 
REDIRECT EXAMINATION 
BY MR. LASSOFF: 
Q Mrs. Chiarello, we are talking about sexual re- 
lations with your husband. Since this accident has your 


husband ever had an organism to your knowledge? 
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No, sir. 

MR. SCHULTZ: Onjection. 

THE COURT: Overruled. 

MR. LASSOFF: Thank you. 

THE COURT: You may step down. 

(Witness excused.) 


MR. LASSOFF: May I call Dr. Kaplan, your Honor. 


LAWRENCE K AP LAN, a witness called on 
behalf of the plaintiff, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. LASSOFP: 

Q Dr. Kaplan, are you a physician duly licensed to 
practice medicine in the State of New York? 

A Y¥@s,, Sir, 1 ams 

Q You maintainagm office for the practice of your 
profession? 

A do. 

Q Where is that office located? 

A hiy office is at 812 Park Avenue, New York City. 


Q Would you tell the court and jury your professional 


training, education and hospital connections aad specialties, 


| 


i 


if any? 
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SCHULTZ: I will concede Dr. Kaplan's quali- 
fications. 
THE COURT: As what? 
MR. SCHU.T2Z: As a neurologist and psychiatrist. 
MR. LASSOFF: I think it is important, since we 
are going to have adverse testimony. 
THE COURT: In view of his fighting on the other 
one, I will take his concession or. this one. 
MR. LASSOFF: I prefer the jury to know. 
THE COURT: I don't think we have to waste any 


us move along. You have a concession. You take 


What is your specialty, Doctor? 
THE WITNESS: Neurology and psychiatry. 
Is your practice limited to that specialty? 
A Yes, it is. 
Q At my request on January 6, 1976, did you examine 
Mr. Chiarello? 
A Yes, I did. 
Q During the course of that examination were you 
furnished with hospital records, doctors' reports and myelo- 
grams? 


A Yes. 


Will you tell us what your examination consisted of. 
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A Yes, my examination consisted of obtaining a 
history from the patient and from the medical records, 

reviewing the medical records, finding out the patient's 


present situation in terms of his complaints and symptoms, 


and conducting a neurological or neuro-psychiatric examination 
in terms of developing his present neurological status, and, 
of course, his psychiatric status from his history. 
Q Did you obtain such a history? 
A Yes, sir. 
What was that history? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
The history briefly was that he was injured in 


June, on June 30, 1972, while he was driving a car, and 


following this injury he had a number of complaints, ineledine 
head complaints, neck complaints, as well as leg pain,and 
was under treatment with various physicians and hospitals 
for this injury and its residual effects. 

He received various treatments at the Richmond 
Memorial Hospital, at the St. Vincent's Hospital; he was in 


traction for several months, and in spite of all the treat- 


ment he continued to have increasing pain, particularly 


pain in the back and right lower extremity, but also pain in 


the neck, involving the upper limbs and some head complaints. | 


2 ee 
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He was ultimately, in December of 1973, which was a year and 
a half approximately after this injury, admitted to a so 
in Florida, at which time he underwent an operative procedure | 
on his back, which is called a laminectomy in which the | 
covering of the spinal canal is removed and an operation is 
performed which removes disc material pressing on nerve 
roots, and ultimately he also continued under both orthopedic | 
and neuro-surgical care, was treated by a neurosurgeon in 
the Florida area, and has been seen by a number of other 
physicians, including a psychiatrist because of his residual 
complaints. 

At the time of this accident, I was told, in 1972, | 
he was working regularly as a stevedore superintendent and 
had been at this job for some five years and that he had 
been unable to return to work since this accident because of 
his complaints. 

I reviewed a number of medical reports, and I 


don't know if it is necessary to repeat them all. I think 


I might abstract some of the pertinent information from them. | 


Q Before you do that, will you tell the jury what 
the field of neurology is in medicine? 

A Yes, it is the study and treatment of disorders 
of the nervous system. The nervous system is made up of the 


brain, the spinal cord and all the nerve structures which 
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emanate from the central organs to supply the head, trunk and. 
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} 
| 


limbs. These are called nerves and nerve roots. And neuro- | 


logy is the study and treatment of any portion of the nervous | 


system. 

Q Are you a diplomat both in neurclogy and psychiatry. 

A Yes, sir. 

Q In addition to practicing medicine, are you also 
a teacher of neurology? 

A Yes, I am. 

MR. SCHULTZ: 1 object. 
THE COURT: We have been through this. 

Q Would you abstract what you did? 

A I reviewed reports by a number of physicians who 
had seen him during the period of time that he was under 
treatment, including reports of myelography, orthopedic 
evaluations, reports from Dr. Friedman, who had seen him 
from the orthopedic viewpoint on more than one occasion, and 
I reviewed a number of hospital records. 

I think I might first go to the hospital records 
first, in Virginia, at the Richmond Memorial Hospital in 
January of 1973, the patient had complaints which were 


attributed to his automobile accident and he had findings on 


examination of difficulties with the right hand, with weak- 


ness, and while in the hospital he underwent a myelogram, 
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which is a neuro-diagnostic test, in which a spinal test is 
done, that is, a needle is placed in the low back region, 
in the lumbar region of the spinal canal, some spinal fluid 
is removed, and a radio opaque dye, which is called 
pantopaque, is injected, and then the patient is rotated on 
a fluoroscopic table, and the column of dye, which is radio- 
opaque and is demonstrated by the same densities as bone on 
the X-ray film, is moved up and down the spinal canal, because 
the spinal canal is filled with fluid and this moves, and 
this myelogram revealed a defect or a compression, an 
indentation, so to speak, of the normal column at the level 
of the 4th to 5th lumbar vertebrae, which is in the low back 
region. 

He had some narrowing of the column of pantopaque 
in this area. Following this he was treated with conserva- 
tive orthopedic and physical therapy. 

At the time of his admission to the Richmond 
Memorial Hospital a number of diagnoses were made, inclding 
the following; He was described as having a cervical sprain 


with cervical radiculitis, which is a sprain of the neck 


muscles and bony structures. with irritation of nerve roots -- 


that is described as a radiculitis. A nerve root is often 
called a nerve radical. 


In addition, he was described as having a partial 
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lumbar disc herniation, which is a protrusion of material 
from the space between the vertebral bodies at the level 
which was described in the myelogram, between the 4 and 5 
vertebral bodies. 

Briefly, the spinal canal is made up of a number 
of vertebral bodies which are separated from each other by 
cushions, which are called the vertebral discs, and these are '/! 
made up in two parts, a central part, which is gelatinous 
and compressable, and a part which is fibrous material 
and holds the gelatinous or neucleus pulposis material within 
that disc space. In a disc herniation there is a disturbance |; 
of the fibrous membrane and, therefore, the gelatinous 
material extrudes or protrudes from the disc space and 
extends beyond the borders of the canal through which the 
nerves are exiting. Each level is made up of this disc 
space. One will have pain in the distribution, pain or other! 
findings in the distribution of a nerve root at that ievel. 
The protrusion of a disc, the exclusion of a disc, the 
herniation of a disc, the rupture of a disc are very often 


used synonymously by physicians and neurosu:eons, neurolo- 


gists and orthopedics. 


In addition, he was described as having hyperten- 
sion of the essential type, that is, of noknown cause, and 


obesity. 
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The major diagnosis, of course, related to this 
injury, the cervical injury and the lumbar or low back 
injury with a disc herniation. 

There was also a copy of the Golden Isles Hospital | 
in Florida, for his admission in December of 1973. That i 
also noted the final diagnosis of a herniated neucleus 
pulposis, referring to a herniation of the central cartilagin- 
ous material at the level of L-4 to 5, and also at the epidura: 
adhesions. 

At the dural adhesions referred to the scar 


tissue which is in the space outside of the membrane which 


contains the spinal nerve roots at that level. 


That membrane | 


is called the dura, and between the dura or membrane and the 
bony canal which encases all of this material there is the 
epidural base. The nerve roots which exit from the canal 
sutside the column to supply the limbs have to pass through 
the epidural space,and this space was described as having 
i diiied i or scar tissue. This diagnosis was arrived at 
because he underwent an operative procedure, and the opera- 
tive procedure which he underwent was on December 5, 1973. 
At that time he had a hemi-laminotomy, which is 
an operation on the back in which protects the back of the 


spinal canal in which the nerve roots are running is removed, 


and it is removed on one side, and, therefore, it is called 
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hemi-laminotomy, and in doing this there was found to be on 


examination of the tissue in the spinal canal marked epidural | 


scarring, which was referred to in the diagnosis, marked 
epidural venous engorgment, and the L4 nerve on the right was | 
identified, was scarred and mobilized. A disc excision was 
then performed, and following a good decompression, the 
epidural space was carefully explored to assure that there 
was no free fragments of disc, and a foraminotomy was per- 
formed at the L4 - 5 level, which means that the opening 
through which the nerve root passes, which is called the 
foramen. That was widened by chipping away bone and connec- 
tive tissue around it to increase the size of the hole through 
which the nerve root is passing. It was noted in this | 
operation that the nerve root at this level, which is 
essentially the 5th lumbar vertebrae nerve root was marked 
adherent with scar tissue, that is, meaning it is hard to 
distinguish between nerve and scar tissue, and was frayed, 
which meant that it was not in one solid nerve piece, but 
was separated in fragments by the scar tissue. 

Essentially, that was the procedure which was 
performed in the Golden Isles Hospital. 

Following this procedure, he still had, in spite 
of the operation, severe right lower extremity pain at the 


time of his discharge, although he was ambulating or walking 
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with the aid of a walker, and he was supposed to have con- 
tinued on conservative treatment, both bed rest and other 
treatments as an outpatient. 

I also reviewed a copy of the Memorial Hospital 
record, I believe this is also in Florida, in October of 
1974, at which time the patient was admitted for a facet 
Rhizotomy. A Rhizotomy is the cutting of the nerve root. 
This was not done by surgical transection, but by ru tio 
frequency; it is an electrical kind of transection of nerve 
or interference with nerve impulse. This is an operation 
which is performed for intractable pain, where pain following | 
another operation designed to relieve it does not relieve. 
Then one sometimes has to perform ar. operation in which the 
impulse into the nerve is terminated and cannot reach the 
extremity, and in this case a Rhizotomy was performed at 


this level. 


If immediately after the Rhizotomy he is pain free,. 


1 


that is the test of whether the Rhizotomy is done at the | 
correct level. Following the Rhizotomy, the radio-frequency 


control he is free of pain, then the assumption is that the 


proper nerve root has been treated. 
The final diagnosis in this hospital was chronic 


low back and right leg pain, and there was an operative 


report describing the Rhizotomy in technical detail. 
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Basically, the patient had problems in three areas 
of his body as a result of the accident. He had head com- 
plaints, and at one time a diagnosis of an occipital nerve 
involvement was made, a nerve in the back of the head. 

He has had significant neck complaints, and a diagnosis of 
nerve root irritation in the neck region was made. And then 


ultimately, of course, he had the myelogram and the operations 


| for a disc herniation in the low back region with extensive 


scarring, and this persisted, requiring a Rhizotomy. 

Now, i reviewed also all of the medical reports 
which were available, particularly those of Dr. Gervin, who 
was the neurosurgeon, who treated this patient and who per- 
formed the laminectomy and the Rhizotomy, and these indicated 
that because of the -- 

MR. SCHULTZ: Objection, your Honor, as to what 
Dr. Gervin's report indicates. Dr. Gervin is not going to 
be here. 

MR. LASSOFF: I believe the reports are contained 
in the hospital records. 

THE COURT: Are they in the records. 

THE WITNESS: Yes, they are in the hospital idee: 

MR. SCHULTZ: If they are in the hospital record, : 


I withdraw the objection. 


THE COURT: ‘They are reports that are attached to 
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the hospital records. 

THE COURT: That is the one you wereusing yesterday 
in cross-examination of the witness. I will let it in. 

TIE WITNESS: Because of the patient's continual 
complaints, mainly, his major problem has been his back and 
his right lower extremity, because in spite of the Rhizotomy 
he continued to have severe discomfort, he had a number of 
other methods of treatment utilized, including a trans- 
cutaneous nerve stimulator, which is a device which is 
attached to the skin and which actually sends electrical 
impulses to the nervous system, acting, I would say, very 
much like an acupuncture. And because he still had signifi- 
cant complaints, he was re-admitted for a myelogram, which 
was done in June of 1975, that is, just six months ago, 
approximately. At the time the myelogram was reported to 
show a persistent defect in th? column at the same level that 
the operation took place, at the level of L4-5 on the right 
side -- probably on both sides. The column was narrowed 


at that level with evidence also in the myelogram of scarring, 


which had been described at the time of the operation. I 


have seen these myelograms. I did not see the original one, 
but I have seen the myelograms taken in June of 1975. 
MR. LASSOFF: May we use the shadowbox, your Honor. 


Prior to your taking the stand today, did you go 
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through the various myelograms involved and did you select 
the ones that you thought might show the mvelogram defects 
to the jury? 
A Yes, sir. There are many X-rays, and both X-rays 


with the pantopaque or dye in place, and also those in which 


the dye has been removed. The only ones which are significant 


are the ones tnat show the abnormality which we described. 

Q Would you show this to the jury and explain what 
it means to you as a neurologist. 

A This is a film of the lumbo-sacral spine. This 
is the lumbo~sacral spine with the lumbar vertebrae. This 
is called an A-P view, which means that the plate is behind 
the patient and the X-ray tube in front. 

These are the pelvic crests or iliac bones; this 
is the sacrum between the two pelvic bones, and this is the 
fifth lumbar vertebra. We count up from the sacrum, the 
fifth, %.e fourth, the third and the second. 

And as you can see, the needle for putting in this 
dye which shows up even deeper than the bone -- that is the 


purpose for it being used -- the needle is placed between 


the second and third vertebrae high above the level of the 
lesion, so that the placement of the necdle would not inter- 
fere with the level where the interest lies in terms of the 


pathology or abnormality. 
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Then a fairly large amount of pantopaque was in 
jected. There is no way of knowing how much from this film 
alone, but I would estimate between 9 and 12 ec., which is 
almost a tablespoon full of this dye. And you can see, the 
column is symmetrical. This is the first sacral nerve root 
level, which is fairly well filled on both sides; there is 
a suggestion that the left one is cut off a little bit, 
compared with the right. This may be due to a small disc 
protrusion to this side. It is not very marked and it might 
be passed off. The major defect is * the level of the 
4th to 5th lumbar vertebrae. 


On the left side the column is fairly dense and 


goes up the side fairly straight. On the right side it is 


indented and there are just some signs of pantopaque, which 
you can see. 

Instead of filling it symmetrically, as it did 
here, it is pushed over to one side and only fills the left 
side, and this is the area where the disc protrusion is 
described pressing on the column of pantopaque. 

Now, because this patient was operated on and 
because the myelogram shows these stringy bits of pantopaque 
indicating scar tissue, it is not definite that this is a 
disc protrusion, because the defect could conceivably be 


produced by the scar tissue alone. 
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Above this level it becomes fairly symmetrical 
again, a little less in the middle where there is some scar 


tissue which can be seen in a better film. 


This is a lateral film. This is taken from the 
side of the patient, and the vertebrae are now in relief from 
the side, and one can see the sacrum, the sacral bone. 

There is the back of the patient. Thewis the abdomen of the 
patient in front. This is the 5th lumbar vertebra, and this 


is the 4th and this is the 3rd, and you can see that this is 


the disc space, the part that does not show up as a density. 
The disc is made up of cartilage and doesn't show up as 

being radio-opaque on X-ray film, and at the 5th lumbar- 

lst sacral level, the column appears at the edge of the 
vertebral line, and the disc space shows fairly well, so that 
there is no push out of the disc material into the canal. 

The canal is the width of this column. In this canal all the | 
nerve roots travel and exit at each level. 

The next level, which is the 4th to 5th lumbar 
vertebrae, there is a defect, and you can see the column is 
beginning to ride backwards here. There is some of the dye 
coming forward into the space, and either this is a disc 


protrusion which is pushing nut into this area, or possibly 


scar tissue, which is lumping up and preventing the dye from 


filling that area. 
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Them alsv seems to be a scar tissue. It is a 
line which wreaks the column, and there may be some stringy 
scar tissue up here. 

On this side -- this is again an A-P film or 
myelogram -- it does not show the area lower down at this 
level -- it goes higher up to the 12th dorsal vertebra, and 
it shows you the spaces up here are normal. 

This is the second and third lumbar vertebrae, 
where the needle was placed, and even that space is normal. 
And between the third and fourth it is fairly normal, ieee 
a little indented, and the fourth and fifth you can't see on 
this film, which is the pathology here. This is taken lower 
down, and again the needle is at the second to third space. 
The sacral space is pretty good, except the cutting off of 
this nerve root on this side. There may be a small disc 
on the left-hand side. 


The patient to have this film done is gradually 


tilted. First, it is done in the sitting up position approx- 
| 


imately, so all the dye accumulates down, and then the table 
is rotated so that he is gradually put head down, and the 
table is moved again, and you can see here the dye broken 
into strings, undoubtedly from the scar tissue which we 
described at operation. I think that describes basically en 


pathology, which is a disc protrusion and/or scarring at the 
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4th to 5th lumbar vertebral level, probably both sides, because 
there is stringy material on both sides, more on the right, ! 
and a little defect at the L5 to the S-1l level, which may 
not be significant. 

Q What does that myelogram mean to you as a neuro- 
logist, Doctor? 

A Well, the myelogram means that this patient has 


proklems in this area at the L-4-5 vertebral level with 


involvement of nerve roots at that level, primarily the right 


side, and the involvement may we a new disc herniation through 


the old. If not all the disc was removed -- and there is no 
way of knowing that at the time of the original operation -- 
so that he has a secondary protrusion, so-called, post- 
operative protrusion of che disc, or all of the problem may 
be the result of the scar tissue which was found at the 
first operation, and, of course, which can increase following | 
operative intervention in the area. | 
Not having seen the original myelogram, I can't 


tell you how much more this scar tissue looks on this myelo- 


gram than it might have initially, but it would be either 


a disc protrusion, which is a new one, secondary to the old 
one at the same level in the area of the weakened disc space, | 
or scar tissue, or both. 


Q Doctor, when you have scar tissue or epidural 
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adhesions following an accident, does that have any great 
significance to you as a neurologist? 

A Oh, yes, the presence of scar tissue is productive | 
of pain. That is well known. It is also significant in that | 
it is not easily removed, and most neurosurgeuns would not 
accept the risk of attempting to remove adhesions or scar 


tissue in this area for two reasons. 


One, it is not always successful. The more you 
remove, then the more postoperative scarring there may be. 
So it is a sort of vicious circle. If you operate, there 
may be more scarring. Also, because the nerve roots are 
so intertwined with the scar tissue, you can permanently 


injure the nerve roots, and that is a reason to hesitate 


about re-operating on a patient. 
Q Doctor, I note the operating surgeon's report 


indicates that the dural sleeve was cut. 


A Well, I am not sure if that is an operative report | 


or a myelogram report. Let me check that. 
Q I think it is the first operation -- 
MR. SCHULTZ: I am going to object to counsel's 
statement. 


THE: COURT: The doctor is looking is, up to find 


out exactly what it was. 


i 
| 


THE WITNESS: Unfortunately, I have only an abstract 
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of this operative note. If you show me the original. I don't! 
include that statement in mine. 

THE COURT: What are you referring to? 

MR. LASSOFF: This is Exhibit 6, your Honor. 

THL WITNESS: Yes, this is the operative note 
dated December 5, 1973, and it describes the nerve root was 
seen to se markedly adherent with scar and frayed, and there 
was a small rent in the dural sleeve, and this was closed. 
Now, a rent in the dural sleeve, the dural sleeve is the 
membrane, as I said. The dura is a membrane that encases or 
contains all of the nerve elements in the canal and separates | 
those nerve elements from the bone, which is the canal itself. 
The dural sleeve is simply an extension of this membrane out 
through the foramen or opening with the nerve root. [It 
becomes a part of the periosteim of the bone, the covering of | 
the bone, and then when the nerve is outside of the spinal 


canal, the dural sleeve is gone. So that dural sleeve is the 


little portion of the left side lower down tnat I noted was 


cut off in the myelogram, and in this case it indicates that 
there is a rent or tear in the dural sleeve which was found 
at operation. Now, whether this was found at meration,having 
pre-existed as a small rent or whether it was produced by the 
operating surgeon in the area of the adhesions is very dif- 


ficult for me to tell. 
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THE COURT: What is the effect of it, Doctor? 
THE WITNESS: Well, a rent at the dural sleeve 
may have no symptoms. The problem is that it must be re- 


paired, if at all possible, because if you leave an opening 


an the dural sleeve, then it is possible to have an arachnoid | 


cyst, and that is the fluid beneath the dural will bulge out 


i} 
1] 
| 

if] 


through the small opening and form a cyst, which will then 
compress the nerve and the nerve elements. 

THE COURT: They say that they repaired it? 

THE WITNESS: Yes, I would say there is no signi-~- 
ficance in itself in the rent in the dural sleeve, only to 
see that a sub-arachnoid cyst will not form. 

Q Will you continue with your examination. 

A Well, essentially, thoss were the records. The 
man received extensive neurological and neuro-surgical care 
for the multiple injuries, primarily the back injuries, with 
two operative procedures. 

When I saw him he was stili having residual com- 
plaints, and he said that between the time that he had the 
laminectomy, which was done in 1973, and the time that the 
had the Rhizotomy, which was done in October of 1974, he had 
tovwar the transcutaneous nerve stimulator to get any relief 
from pain. He would be in pain, unless he would use the 


stimulator, and that relieves pain by, in a sense, producing 
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another impulse. It is not really pain, but very much like 


an acupuncutre, plus something else, and that will relieve 


pain in a referred manner. 

He said following the second operation, which was 
the Rhizotomy, he was still disabled, he still had pain in 
the neck and the back, he had limitation of motion of the 
back, he had pain in his hips, and severe pain in the right 
lower extremity. Iie complained of weakness in the foot on the 
right and of numbness and pain and needles sensation in the 
ankle, and a stiffness in the neck region. He also continued 
to have what he had described for a long period of time 
following this injury, and that was a potency probiem. The 


patient has a diminution in desire, and also a diminution in 


the ability to sustain erection and to engage in intercourse, 


although he made attempts to do it. 

He continued also to suffer from headaches, ‘rom 
irritability, from ability to sleep, and he had difficulties 
at home resulting from his irritability. 

He also complained of persistent right buttock 
pain with radiation to the right lower extremity, including 
all of the toes, frequent nausea and feeling of anxiety and 
market depression. At one time he had suicidal ideas oes 
of persistent complaints. He still has some suicidal thinking| 


attimes, but he tends to control this now and he better able 


| 
| 
| 
| 
| 
i 
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to do it. He claims that he has to limp because of his 
symptoms, as a loss of grasp of his right hand and is 
constantly dropping things, and numbness in both legs. He 
has had allergic reaction to some of his medications, with 
the occurrence af hives and an upset stomach on occasion. 

He still requires the use of a cane and still 
wears a corset. He Saewiee lars for long periods of time, 


has difficulty in bending and lifting and walking up and 


down stairs, and is constantly under sedation, usually seda- 


tives or tranquilizers. Essentially, that was his history. 

His past history, he told me that he had no pre- 
vious difficulty with his back or his legs. He had no pre- 
vious histories. He has had a hernia and some high blood 
pressure, for which he had been treated. Other than that, 
his past history was unremarkable. 

Now, on examination I found him to be alert and 
cooperative. He was very tense, obviously tense. He seemed 
depressed, particularly as he described all of his symptoms 
and their persistence. He seemed irritable at times to me, 
but I found no disturbances in sensorium, that is, he was 
not confused or disoriented, and had no other difficulties 
in terms of his mental status. 

I examined his neck, where he had pain on motion. 


He had limitation of motion in his neck in extension or back- 
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ward movement, and also in lateral mov ment, or rotation to 
the right side. 

Examination of the back revealed pain on motion 
of the back in all directions, but pruerenl yo eage he bent 
forward, or forward flexion and in lateral flexion to the 
right side. He had limitation of motion in these directions. 
He also had spasm or a tightness of the lumbo paravertebral 
muscles and the cervical paravertebral muscles, and a well 
healed laminectomy scar in the lumbo region. 

He had markedly possible lasegue signs bilaterally, 
more severe on the right side as compared to the left. The 
lasegue test is a test in which the lower extremity is 
elevated over the examining table with the patient on his 
back, and this is done with the knee gradually extended. 

If the patient has a positive test, he had complaints of 
pain not only in his back, or limitation of motion in doing 
this test, but also pain shooting into the extremity. It is 
an indication of increasing the irritation of the nerve root 
by stretching it, pvecause that motion stretches the nerve 
root. 


He had a somewhat better lasegue when it was done 


in the sitting position, indicating that possibly some of the | 


limitation may have been due to his anxiety and his discom- 


Eort at that time, 
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I tested his reflexes. A common reflex is the 
knee jerk. I found the right knee jerk was diminished as 
compared to the left. The ankle jerk, however, which was 
tested by tapping the tendon on the heel, appeared diminished 
on the left side and was normal on the right side. He had 
some weakness of the right foot and toes, but I could improve 
this weakness by suggestion. There was some question as to 
whether the pain that the patient was experiencing interferred 
with his ability to sustain muscle contractions. 

A sensory examination disclosed diminished sensa- 
tion to pin prick involvitig the entire right upper extremity 
extending to the circumferential line at the shoulder level, 
and also an area of diminished sensation to pin prick involvini 
the lateral half of tne right lower extremity, including both 
thigh, leg and foot, not corresponding accurately to ana- 

tomical patter: . The patient walked with a limp favoring 
the right lower extwemity, and his brace was removed for this 
examination. 

THE COURT: A brace? 

THE WITNESS: Not a brace, actually, a corsette. 

Q Based upon your view of the records, the 
laminectomy, your examination, did you arrive 2% an opinion 


as to what injuries Mr. Chiarello sustained? 


A Yes, I\.did, 
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Q Would you give us your opinion, please? 

A Yes, in my opinion this patient sustained multiple 
injuries from this accident, prior to which he had none of 
these complaints, including injuries to his neck and low back, 
and the major problem has been with the low baw region, 
where he had a disc herniation which was treated surgically 
unsuccessfully because of scarring and the fact the patient 
has had repeated chronic intractable pain, in spite of a 
Rhizotomy and in spite of the transcutaneous stimulation. 

Q Can I stop you for a minute. Wher you use the 
word "intractable," what does intractable pain mean, Doctor? 

A It is pain that is not relieved in spite of all 
methods of treatment. Essentially, this was his difficulty. 
My comments about his current situation in terms of potential 
surgical procedures which had been offered to him by his 
neurosurgeon, my feeling is very much the same as his owr. 
surgeon -- you can't assure this man that a further operation 
of his back is going to give him any relief, because if there 
is extensive scarring in addition to the dise protrusion 
which may have recurred at the same level. then the operation 
is not going to be helpful. It is conceivable that a spinal 
fusion, which has been mentioned as a possibility, might 


stabilize that area and prevent motion at that point,and that 


May give more relief than re-exploring the disc and the scar 


mmcg Kaplan-direct 
tissue. 

But even there is no assurance, and I would hesitat: 
to be positive about asking him to go through such a pro- 
cedure. 

Q these further surgical procedures that you just 
mentioned, the spinal fusion and the re-exploration of the 
previously injured disc, are these considered major surgery? 

A Oh, yes. 

Q And a physician would have to decide whether or not 
to perform such operation? Knowing Mr. Chiarello's background 
would you perform either the re-exploration of the disc or 
the spinal fusion? 


A I would not recommend it. I might add -- I am 


sorry -- I might add one thing, that I have described his 


physical problems, and not his emotional problems. 
THE COURT: They are not involved in this case. 
THE WITNESS: I am sorry. 

Q I don't think you have finished with your opinion, 
Doctor? 

A No, I have not. As I said, he had these injuries 
to the back and neck and had developed this depressive 
reaction. 

MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 
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-- a depressive reaction with anxiety resulting 
in his mood disturbances. 

THE COURT: Oh, nO. Sustained. 

MR. LASSOFF: It is in the pretrial order. 

THE COURT: ‘Yhere is nothing in the complaint nor 
in the pretrial order. 

MR. LASSOFF: There is. 

THE COURT: I read it very carefully during the 


luncheon recess, and I will not let this type of testimony 


in, unless it is specifically spelled out. It is not speci- 


fically spelled out. I am not interested in his psychiatric 
problems or terms of personality or anything like that. 

MR. LASSOFF: Can I show you the pretrial order? 

THE COURT: I have read it. 

MR. LASSOFF: It says all these things. 

THE COURT: I have read it. I don't know why vou 
keep raising it. I sustain the objection ard have for two 
days now. 

Q Doctor. would you continue with your opinion, 
leaving that phase out. 
A I think I have stated my opinion. 
THE COURT: Can he work again, Dcctor? 
THE WITNESS: Well, in my opinion he can't do the 


work he was doing. I would suggest that he find something to 
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do to keep himself busy, some kind of occupation in which he 
ean take time off because of his complaints. He cannot work 
at this time. le is still in pain almost constantly. 

THE COURT: In other words, he can't work now? 

Do you think he will ever undertake some type of work, I 
assume not as a longshoreman or terminal superintendent. 

THE WITNESS: I would hope so. I would recommend 
that he do something to keep himself busy and not have other 
problems compounding his physical problems because of his 
not doing anything and in a sense decreasing his masculinity. 

Q But as of the time of your examination you felt 
he could not do any kind of work? 

MR. SCHULTZ: Objection,your Honor. 

THE COURT: Sustained. 

e) As of the time of your examination what, if any; 
work capacity did Mr. Chiarello have? 
A In my opinion he is disabled from working. 


Q Doctor, I want you to assume that on June 30, 1972, 


| 
| 


Mr. Chiarello was in a stopped vehicle on the Bayonne Bridge 
and that vehicle was struck in the rear by a bus with such 


force to break the seat of the car and to throw Mr. Chiarello 


down flat in the seat, down flat on his back, and then it 


struck a car, his car struck a car ten feet in feet in front 


of him, throwing Mr. Chiarello back and throwing him over the 
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steering wheel, 


and that he went to a doctor, 


3, 


acute tortocollis 


came under the 


Island hospical, 


Leventhal, 


Friedman, and that a myelogram was taken at Richmond Memorial 


a Monday, who diagnosed 


a Dr. 
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that at the time of the 


Dr. L. 


care of many doctors, a 
that he came 
Frank, 


Friend, a Dr. 


and low back derangement, 


under the care 


accident he 


Jackson Spitz on July 


his injuries initially as an 


Dr. Urs in the Staten 
of a Dr. 
a Dr. Lanier, a Ur. 


Hospital in Richmond, Virginia, in late January of 


which revealed the presence of a herniated disc at L4-5, 


and that surgery was performed at the Golden Isles 


in tiallandale, 


laminectomy was performed at L4-L5, 


Doctor, with reasonable medical certainty was this accident 


+ 


Florida, in Le-ember of 


_jJ73, where 


and in your opinion, 


a competent producing cause of those injuries? 


A Yes, in my opinion it was. 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 

Q Going one step further, 


after the laminectomy the pain diminished for a wile and 


then came back, 


cutaneous machine that stops pain in some way, 


did not work after a while, 


and Mr. Chiarello was 


I want you 


to 


curnished with a trans- | 


and 


and that in Cctober he 


admitted to the Memorial Hospital, where a facct Rhizotomy 


that he thereafter 


assume that 


293 


was shaken 


1973, 


Hospital 


a 


that this | 


was | 
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was performed, in your opinion, Doctor, with reasonable 
medical certainty were these procedures necessitated by the 
injuries itr. Chiarello sustained in this accident? 

MR. SCHULTZ: Objection. 

THLE COURT: Overruled. 

In my opinion they were. 

Q Now, Doctor, I want you to go still further. 
After the Rhizotomy, Mr. Chiarello continued to complain of 
pain in the back, radiating down the leg, and a further 
myelogram was taken by Dr. Gervin, the neurosurgeon who per- 


formed the surgery and the Rhizotomy, and this myelogram which 


you yourself have read revealed the presence of another 


defect at L4-L5, in your opinion, Doctor, is that defect 
shown in the myelogram of July 28, 1975, caused by the 
injuries he sustained in the accident of June 30, 1972? 
MR, SCHULTZ: i ob ject. 
THE COURT: Overruled. 

A Yes, in my opinion it was. 

Q Now, Doctor, this injury that Mr. Chiarello has, 
which eventually resulted in the first operation, was that a 
painful injury? 

A Yes. 

Q Would you explain the degree of pain that this 


causes prior to the excision of the disc? 


22 19 
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MR. SCHULT2: Objection, your Honor: 


THE. COURT: Overruled. 


A Well, the pain is ordinarily confined to the back 
and shooting into or radiating into the extremities, in this 


case, the right lower extremity, and I can only tell you that 


the pain of a root irritation, a nerve root irritation is 


ordinarily intense, and that is one of the reasons why it is 


necessary to do something to relieve it Surgically if it does 


not respond to conservative measures. I can only describe 


it that way. I would not know how to describe it in terms of 


degrees. 

Q Does the pain increase in cases where there is 
scar tissue, as well as disc nerniation? 

A Well, one can have pain whenever the nerve root 
involved is compressed or irritated. Whether it is from 
disc protrusion or scar tissue which is constricting it or 
fraying it makes very little difference. 

The major difference is that when there is scar 
tissue, the relier from such pain is very remotely possible 
compared to a disc without scar tissue, in which removal of 


the scar tissue will ordinarily give most patients who have 


been having intractable pain, relief. When there is scar 


tissue involved, since one cannot remove all of the gar 


tissue, the nerve root has already been involved by scar 
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tissue, then relief from such a procedure is not possible. 
There may be temporary relief as the combination of disc 
protrusion and scar tissue is removed. And then as scar 
tissue increases post-operatively, this pain can increase. 
So the pain associated with adhesions or scars around nerve 
roots is noted to be intractable pain. 
Q Tnis nerve stimulator or this machine, is that 

given in all cases of pain or only in special circumstances? 

SCHULTZ: Objection. 

COURT: Overruled, 

it is used primarily in pat its who have had 
no relief from other measures, such as medication, short of 
addicting the patient to narcotics, which, of course, might 
relieve pain, but which also makes them addicts. But short 
of that, in a patient with intractable pain, a nerve stimu- 
lator has now and then been used. «as you may know, nerve 
stimulators are only on the market in the last five to six 
years. They were not really used before that. 

THE COURT: No, we don’t know. 


A (Continuing) Only in the past six or seven years 
have they worked out some help for patients with intractable 


pain, and in the lower extremities, all we can use, really, 


is the transcutaneous stimulator, and for the upper extremitie:. 


we can use a dorsal column implanted stimulatcz, in which case 
| 
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an electrode is actually put on the spinal cord through an 
operation, and the patient can stimulate the spinal cord 
directly and in a way relieve pain, but mostly in the upper 
extremities, and very rarely does it work in the lower 
extremities. 

Q Does the fact that this stimulator did not do 
the job and a Rhizotomy was necessary, does that have any 
effect on your opinion? 

MR. SCHULTZ: Objection as to form. 
THE COURT: Sustained. 

Q Before a Rhizotomy is done, once again, is it done 
for ordinary pain or does it have to be more than ordinary 
pain? 

MR. SCHULTZ: Objection. 
THE COURT: It has already been answered. Next 


question. 


MR. LASSOFF: I did not ask him about the Rhizotomy} 


THE COURT: I am sorry. 
A Yes, a Rhizotomy is never done for ordinary pain. 
It is « destructive operation, in which the nerve root is 
destroyed either .y radio frequency current or by operating 


on the patient and cutting the nerve root in order to prevent 


the impulses of pain reaching the brain. So it is a destruc- 


tive operation, reserved for patients with intractable pain. 
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Q) And once that nerve root is destroyed, can it ever 
be fixed again? 

A If 7€ is destroyed surgically, no. . Lf it 1s 
destroyed by radio frequency current, sometimes there is 
regeneration of fibers, because one never knows if they have 
been totally destroyed. 

Q So that even if you have a Rhizotomy, those fibers 
May regenerate themselves? 

A Yes, sometimes. 

9) So that even if you have a Rhizotomy and the pain 
stops for a while, these nerves may regenerate and cause 
pain? 

MR. SCHULTZ: Objection. 
THE: COURT: Cverruled,. 

A Yes, in the manner I have described. ‘the operation 
is designed not to have that happen, but I would say in about 
sixty percent of the patients there is some regeneration, 
because in the effcert to prevent the impulse from spreading 
to other areas, it is localized te one area, and there may not 
be maximum destruction at that area. 

Q Now, Dector, when you examined Mr. Chiarello did 
he appear to you to be in 

MPR. SCHULTZ: Objection. 


THE COURT: Overruled. 


4 
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Well, I would say during the examination, yes. 


To what degree of pain did he appear to you to be 


MR. SCHULTZ: Objection. 

THE COURT: I don't understand. lie was in pain. 
The plaintiff has been on the stand to quero pain. 
What more do you want? 

MR. LASSOFF: That is true, your Honor. 

Q Doctor, in your opinion the injuries that Mr. 
Chiarello sustained in this accident, has he been totally 
disabled from the date of the accident, June 30, 1972, until 
the present time? 

MR. SCHULTZ: Objection. 
COURT: He wouldn't know. Objectim sustained. 


He only saw hia for the first time ten days ago. 


Based on your examination of ten davs ago, Doctor, 


can you think of anything, any type of work that Mr. 
Chiarello can do at the present time? 
We ‘ave been through “hat. 
If a spinal fusion were to be perfermed, would 


that relieve t:8 pain? 


testimony. 


le would advise auainst 
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MR. LASSOFF: I have no further questions. 
THE COURT: You may cross-examine. 
CROSS-EXAMINATION 
y SCHULTZ: 
Q Dr. Kaplan, you have testified in behalf of 
clients that I have represented in the past, isn't that true? 
A That is correct, yes. 


You and I are not strangers to one another? 


Q Doctor, in this particular instance, the involvemen 


you describe was between the interspace between L4 and 


Q Now, Doctor, you told us that the operative 
record indicated that there were adhesions and scarring in 
and about the L4 nerve root? 


A Yes. 


Is that correct? 


Yes, that is what the operative note stated. 


) Bocto z€ there any way of telling, do you know 


Of any way of teliing as to how long or the age of thet 


adhesion or scar? 
HOt accurately. One can only state it was going 


ror 


or months, not a few days o 
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months; it is usually the result of bleeding in the area. 


Q It is the result of hemorrhaging, technically? 


A Yes. 


Q With reference to the etiology or the duration 


| those adhesions and scarring, you can't tell by looking at 


that as to how long they existed? 


A That is correct. 


Q It is entirely possible that those adhesions 
and scarring pre-existed this occurrence? 

A Well, it is possible, but it is not reasonabie 
from the medical viewpoint with this history. 

Q But, sir, you could not state with reasonable 
medical certainty that they did not exist, could you? 

A Well, I could state with reasonable medical 
certainty or probability on the basis of this history and 
story that they did not exist prior to this injory; I can't 
state it with absolute certainty, which is never posstsle, 
anyway. 

Q But, voctor, it is possible it existed 
this occurrence? 

Suppose anything is possible. 
ssible? 
Said almost anything is possible, yes. 


Amd you can't state with any decree of rea} 
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certainty as to how long they existed? 
A I don't know what you mean by real certainty. 

MR. LASSOFF: May we have the doctor's answer. 
THE COURT: He said he does not know what he 

means by real certainty. 
MR. SCHULTZ: I withdraw the question. 


9) Now, Doctor, when you looked at the three X-rays 


that you had put apart from the others, you stated that there 


was some interference with the outline of the pantopaque? 

A Yes. 

Q And you ascribed this interference to either a 
protrusion or scar tissue? 

A Well, yes. I would say part of the defect is 
either from that or scar tissue. Some of the defect is from 
scar tissue in my opinion. 

8) But you cannot state whether it is from a protrusic 
or scar tissue, either cone? 

A At the level of L4-L5 I can't state that it is 
definitely a protrusion rather than scar tissue. I will 
state there 3: fidence of scar tissue at other levels just 
about it, yes. 

Q boctor, isn't it iir to state that when the 
pantopaque is struna out, as it is, sort of frayed, that it 


usually is the result of scar tissue as opposed to protrusion? 
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2 | A Yes, in the area where it is strung out, definitely 


I thought I described that, yes. 
4 | Q Now, Doctor, in this particular case where the 


operative record describes a rent in the dural sleeve, and 


apparentely it was sutured or repaired with one suture, I 


believe, that is of no significance, is it, really, to you? 


8 | A Well, not really, nu, in terms of any symptoms, 


if that is what you mean. 


Sir. 


Yes, 


No. 


i : ; : 3 
12 I Q Now, Doctor, your expertise is that in the nerve 
| 
i! N 
13. | distribution field and nerves? Isn't that true? 
° if 
(2 i} 
2. 14 | A Yes, sir. 
a ul 
i = 
1S jj Q Now, Doctor, when one sees or a doctor of your 
| 
13 | caliber and understanding ~- 
7 | THE COURT: ‘That takes care of your qualifications, 
18 Doctor. 
19 | THE WITNESS: I know him tao long. 
2 | Q when one of your caliber statex that the loss of 
21 power 1S non-anatomical, would you tell us what you mean by 
“ that? 
23 A Yes, I thought -- 


Sr what anybody would mean of your caliber, an 


expert? 


346a 
Kaplan-cross 304 
A Well, I will tell you what I mean, because I use 
the term frequently -- others do as well. It is when the 
distribution of the diminished areas of sensation do not 
conform to the anatomical representation of nerve roots on 


the skin, and it is the kind of distribution which we see 


when the problem is, as far as the testing result is concerned 
is primarily psychological or psychogenic, rather than a 
physical disruption of that nerve root. 

Q In other words, Doctor, the patient is either 
Saying that there is pain or a lack of sensation when there 
is no physical reason for him to say so? 

A Well, I guess you can say it that way. He is 


not saying it necessarily purposely. Sure, he does not 


feel it, but the reason for his not feeling it is not because 


of a physical result of that particular nerve roct. 
Q In other words, Doctor, it is not in accordance 
with the distribution of the nerves, but it is purely himself? 
Well, his psychological reaction to whatever his 
problems are. 
QO He could be exaqyerating, too, not this man, but 
anyone who does not act in accerdance -- 
THE COURY: We are interested in this man, not 
with anyone. We wiai Lo *e@re for the rest of our lives. 


w@t uBS take it a8 to this man and this doctor's examination of 
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this man. 
Q Well, Doctor, did you find in examining this 


gentleman that the weakness that he apparently claimed in 
his right foot was not in accordance with the anatomical 
distribution? 

A Oh, yes, I have explained that, that he had 
better power than he thought he had, and I attributed that 
partially to the effect that he had pain on motion and would 
not permit contraction of the muscles because of the dis- 
comfort. When I reassured him that it was only for a second 
and that he did not have to keep it up very long, his power 


was better. 


Q Doctor, pain is purely subjective, isn't it? 
A Yes. 
Q It is wholly within his control? He says to you 


it pains or it does not? 


A It is not in his control, but it is a subjective 
complaint. 

Q You have to rely on the integrity of his complaintd 

A Yes. It is not difficult to do so with his | 


background and suryical findings. 
Q With relation to his right ankle jerk, did you find 
it to be more active than the one on the left? 


Pi I did, yes. 


IER me a a RN ASH SES OE iN Rect be coma 
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Q And if another doctor said that on the day before 
that he had no right ankle jerk, what would your opinion be? 

A I would want to know who the doctor was first. 

Q If you found the right ankle jerk to be more 
active than the one on the left and another doctor said the 
day before he found absolutely none, no right ankle jerk, 
would that indicate anything to you? 

A Well, I really don't know, because I don't know 
who examined him, how he examined him, whether he examined 


him in one position or three positions. If one does not find 


an ankle jexk in one position, he may find it in another. 


If all of these things were done and there was not any ankle 
jerk, I would not be able to explain it, because he had a 
good ankle jerk on that side when I examined him. 

Q It is a reflex action over which a patient has 
no control? 

Generally, yes. 

Q Now, Voctor, you did a sensory examination on 

gentleman, did you not, with a pin prick? 

A Y) aid. 

Q And, boctor, did you find that he described a 
loss of sensation in c&srtain areas where there was no nerve 
indication, where he should have nad no loss? Isn't that 


true? 
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A Not a loss, but a diminished sensation. He said 
it did not feel as sharp in that area which I have described 
as compared to other areas. 

9 Doctor, that was not in accordance with 
anatomical distribution of the nerves, was it? 

A That is correct. 

Q In other words, it was not in accordance with 
the physical facts, was it? 

A Well, it is a physical finding; it is not in 
accord with specific nerve roots or peripheral nerves, that 
is correct. 

Q His alleged diminished sensation did not Follow 
the normal nerve patterns? 


That is correct. 


Q Incidentally, different nerves come cut of L4 and | 


£5, and there is a portion between L5 and $1 which we normally 
refer to and you refer to it as the horse's tail? Isn't 
that correct? 

Well, all cf the merves between 1} and the sacrum, 
the group of nerves called the cauda equina, because all of 
the nerves are coming down together, and there is no spinal 
cord below the level of Lil. 

Q That is referred to as the horses taii? 


The translation of cauda equina, yes. 


° 
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Q You told us about portions of his nerve distri- 


bution that deals with the sacrum or sacral area? 


A Yes. 


Q That also involves the nerve distribution for 


impotency, isn't that true? 

A Well, yes. The physical reasons for impotency 
are many, but one of them can be interruption of the lower 
Sacral segments, that is, sacral 3, 4 and 5 mn be involved 
and produce potency problems. 

Q But you didn't find any involvement there? 

A No, LI didn’e€. 

Q You did not find any neurological bases for any 
impotency? 


A I did not. 


THE COURT: Did you examine him for it? 


THE WITNESS: ‘Yes, 1 described it, I indicated that 
in my opinion his potency problem was part of the psychologica 
reaction, rather than a physical one. 

MR. SCHULTZ: I move to strike, your Honor. 

THE COURT: Overruled. 1 asked him a question 
which lappened to bring out that answer, and I won't strike 
it. 

MR. SCHULTZ: May I respectfully object, if your 


Honor please. 
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THE COURT: Yes, 

Q Sir, you did not, however, find any neurological 
involvement that would cause impotency? 

A i did not. 

Q Now, Doctor, this transcutaneous nerve stimulator, 
does it cause burns? 

A Cause what? 


Q Burns to the body? 


A Well, if it does it is defective. t is not 
supposed to. I must add one statement to that, if it is used | 


continuously to one area there can be pigment changes in the 


Skin itself, not a burn, but pigment changes from repeated 


Stimulation of the same area. 

Q The transcutaneous nerve stimulator if used 
properly, will not cause burns? 

A No, it is not suppused to. 

Q Now, Doctor, when you saw this man on this one 
occasion, did you have in your possession reports of other 


Joctors in letter form? 


reports were not portions sf hospital 
records, were they? 
A Some were 


8) Some were 
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Yes, some were not. That is what I said. 


Q And, sir, did you use these letters or reports 


that were not part of the hospital records in the formulation 


of your opinion? 

A I can't say that I did. I reviewed the hospital 
records primarily for the procedures which wee done and 
made my own examination for his current situation. I read 
all the records, I was aware of the contents. 

Q I am talking about reports from other doctors? 

i e 
A I read all the reports available, but I did not 


conclusions which I obtained from those reports. 


Q You did not use them in your opinion? 


A NO) NOt really. 

Q Now, Doctor, when.you saw this man for the first 
and one and only time did you reach a conclusion that he could 
never work at any occupation? 

I never sta*ed that. 

2) Doctor, is it your opinion that he could perform 
some sort of sedentary work? 

THE: COURT: At this time? 

A Well, at this time I would say no. I think he 
is in too much a state of discomfort to warrant that kind of 
occupation, but hopefully he might improve with new kinds of 


stimulators devoted to getting relief long enough, and if he 
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has a job which would permit sedentary work, it is possible 
he can do some work, which I would advise him to do. 
Q Doctor, do you have an opinion with reasonable 
medical certainty that at some future time he will be able 
to do some sedentary occupation? 


A In the limited fashion I have described. 


Q Do you see any reason why he could not work as 
a bookkeeper or an any of these sedentary occupations? 

A I see reasons wny he could not, because he can't 
sit too long. 

Q Do you see any reason why he cold not do some 
sedentary occupation? 

A If he has an occupation in which he has time off 


or perhaps can work at his own rate of speed, possibly, yes. 


Q Doctor, in your opinion is this man capable of 


driving an automobile? 
A In a limited fashion he may be, that is, for a 
short period of time, if he is able tc use that extremity, 
if he gets relief from his pain with newer techniques, he may 
be able to. 
MR. SCHULTZ: I have no further questions. 


MR. LASSOFF: I have just a few, your Honor. 
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REDIRECT EXAMINATION 


BY MR... LASSOFF: 

Q Dr. Kaplan, you examined Mr. Chiarello both 
neurologically and psychiatrically, did you not? 

A Yes. 


Q These questions that you were asked by Mr. Schultz 


as to non-anatomical patterns, are they caused by something 
called conversion phenomena? 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Sustained. 
MR. LASSORF: | This was brought out by Mr. Schulez 
on cross-examination. 
THE (COURT ;: Iusustain at: 
Q In your opinion, Doctor, what caused the non- 
anatomical 
MRS SCHULIZ = (bob yece. 
THE COURT: Let him finish the question. 
Q What caused these non-anatomical patterns of pain 
or complaints? 
-MR. SCHULTZ: Objection. 
THE COURT: Overruled. 


A In my opinion the non-anatomical features of the 


examination were part of what is described as a conversion 


reaction. It is a psychological reaction. 
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MR. SCHULTZ: I object. 

THE COURT: Overruled. You brought out this 
matter about it heing non-anatomical. Let us find out what 
crs 

A It is a part of a psychological reaction in which 
a patient's anxiety, anxiety about an extremity which is 
painful in this case, or any other physical area of discom- 
fort is converted into a physical finding, even though there 
is no anatomical interruption of nerve elements; it is an 
unconscious conversion which we call a conversion reaction, 
part of an anxiety or an emotional reaction in patients who 
are depressed or anxious about a painful area of their body. 
It is commonly seen. 

Q Is that reaction as real to the patient as if it 
followed an anatomical pattern? 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


A A conversion reaction with its physical symptoms 
is real, as real] to the patient as a physical discomfort or 
pain, and sometimes more disturbing. 

MR. LASSOFF: Thank you, Dr. Kaplan. 
THLE COURT: I would like to ask you a question, 


Doctor. 
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BY THE COURT: 
Q If we take into consideration this non-anatomical 
reference, deduct that from the full condition that you have 
described this plaintiff to be in, how different would his 


condition be? 


A Oh, I would say not very much, because the large 


part of his disability is pain, rather than the sensory 
Snormality. 
Q In other words, the pain would still be there 
attributable to the back involvement? 
A Correct. Yes, sir. 
THE COURT: You may step down. Thank you. 
(Witness excused.) 
THE COURT: We will have a short recess. 


(Recess. ) 


SEPLA KI, a witness called on behalf of the 


plaintiff, being first dulysworn, testified as follows: 


DIRECT EXAMINATION 
BY MR. LASSOFF: 
Q Dr. Seplaki, will you tell us your occupation? 
A I am associate professor of economics at Rutgers 


University, the State University of New Jersey. 


Q Will you tell us about your educational background? | 
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I hold a Bachelor's degree, majoring in economics 
from Sir George Williams University, Montreal, a Master's 
degree in economics from McGill University, Montreal; I hold 
a Ph.D. in economics from the University of California; I 
have done one year of post-doctoral work in economics at 
the University of Chicago. 
Q Can you tell us about your work experience? 
A I have taught at the University for the past 10 
years, economics courses, professorial activities in research, 


and publication of some 24 or 25 articles in economics. 


Q Is part of economics inflation and depreciation? 


A A consideration of these problems is, yes. 
Q At my request did you make a survey of the trends 
of the last 10 years, the future trends with regard to 
| inflation and depression? 
MR. SCHULTZ: Objection as to form. 
THE COURT: Reframe your question. 
Q Did you do any work in determining the trends in 
inflation and depression over the last few years? 
A Yes, I have. 
Q Would you tell us what your work consisted of? 
A I have studied projected data published by govern- 
ment agencies, such as the United States Department of Labor, 


the United States Department of Commerce, and information put 
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out by the Federal Reserve Board. 
Q What do these various sources of information 
reveal to you? 
MR. SCHULTZ: Objection. 
THE COURT: On what ground? 


MR. SCHULTZ: First of all, your Honor, as to what 


happened in the past I don't think is particularly relevant. 


As to whathis projection may be has to be pure speculation. 
THE COURT: The New York Times does it every day 
in the week, and so do all the governmental agencies, and 
there can be a reference to the history of the past. 
Objection overruled. 
MR. SCHULTZ: I object on the ground that it is 
pure speculation. 


THE COURT: It is not pure speculation. It 


happens to be what this country runs on. It may not be 
good, it may not come out the way you think it is going to 
come out, but it will be up to the jury as to how much 


credence they will give the testimony. Objection overruled. 


Q Will you tell us what your research revealed to 


A Well, in terms of inflation, it is a problem, an 
economic problem, like in any country. It is the oldest 


malady that the country has to contend with. We have been 
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experiencing inflationary rates for as many years as one 
would like to go back. The rate of inflation, that is, the 
inflation experience per annum during the past few years has 
been accelerated. 

THE COURT: When you say the past few years, what 
do you mean? 

THE WITNESS: The past ten, 12 years, the post- 
war period actually has been accelerated to the point where 
in 1973 and 1974 the average rate was approximately 11 per- 
cent. 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 

I didn't hear your answer. 

A Approximately 11 percent. 


Q Now, would you tell us what factors you consider 


in determining this rate of inflation? 


A Essentially, statistically speaking, inflation 
is measured by a price index, the consumer price index, 
specifically, and using as a basis here 1967, which con- 
stitutes 100 percent, the data projection on consumer prices 
has risen over 100 from the year 1967. Now, there are 
indices which do not use the base here of 1967. The base 
years are reviewed and changed from time to time. The 


current base year is 1967, and the data suggests that prices 
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have been increasing since 1967 at the rate as I suggested, 
constantly accelerating, having reached 14 percent in 1974, 
and approximately 11 percent in 1975. 
Q If we go back to the base of 1967 as 100 percent, 
what would that be as of the end of 1975? 
MR. SCHULTZ: Objection, if your Honor please. 
THE COURT: I will sustain that. It is the annual'| 
increases that count. 
Q Between 1967 and 1968 will you determine the rate 
of inflation? 
MR. SCHULTZ: I am going to respectfully object. 


This is highly speculative. 


THE COURT: I assume the rates are published. The 


government publishes these figures, Mr. Schultz. 
MR. SCHULTZ: The rates of inflation have to be | 
different for different localities; they have to be Gi treveae 
as to different products. It cannot be generalized. 
THE COURT: For your information, the Congress of 
the United States has given the President of the United States 


the power to each year fix the amount of inflation based 


on the figures available, and based on those figures the 
salaries of federal employees are adjusted. 
9) Can you tell me have you done a survey on current 


economic conditions in this country, in the United States, 
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| 
and, in particular in the State of New York and its environs} 


| 
! 


A I am aware of the economic conditions. I constant} 


observe economic conditions in the country. 
Q Did you also observe it in all parts of the 


country? 


A Specifically speaking, no. I tend to take a 
national approach to it. 
Q If you were going to take an approximation of 


the anticipated rate of inflation for the next few years, 


what would you consider the rate of inflation to be? 
MR. SCHULTZ: May I have a continuing objection? 


THE COURT: Sure you can. The objection is over- 


A I will say that an inflation rate, annual infla- 
tion rate over a period of 10 years, 15 years of at least 
seven, seven and a half percent, possibly eight percent, 


can be anticipated. And if the government decides to pre- 


occupy itself with the elimination of employment or the 
reduction of unemployment, the traditional means that the 
government will use to reduce unemployment are such, are 


inherently such that tend to contribute to inflation, tending| 


to increase the inflation. I would argue that -- 


THE COURT: We are not interested in your argu- 


ment; we are interested in the facts to the extent that you 
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can give us the facts? 


A (Continuing) It is a fact that if the government 


is pre-occupied with unemployment, traditionally those 


measures will increase inflation, that can be done only at 


the expense of inflation. 


Q Doctor, did you in the course of your calculation 


make any calculation with regard to what Mr. Chiarello 
earned the last few years that he worked and the effect 
of inflation upon that in the future? 

MR. SCHULTZ: Objection, your Honor. 

THE COURT: Overruled. 

A I was given information concerning Mr. Chiarello's 
earnings during 1972, more specifically, the first half of 
1972, prior to his injury. I then proceeded to use those 
actual earnings as displayed by the 1040, a copy of which 
you gave me, applying a six percent inflation rate, only a 
six percent inflation rate, and I projected that through 
his working life period of 30 years, and I discounted that 
at 5-1/2 percent to the present value. I have done so, yes. 

Q The figures you are going to give i now have 
both inflation and present value of a dollar in them? 

A Yes. 


THE COURT: How did you take only five and a half 


percent? 
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THE WITNESS: Well, the interest rate, the 
traditional interest rate for this type of calculation would 
be, your Honor, between 5-1/2 percent and 6 percent. Under 
no circumstances would it exceed 6 percent. The answer to 
that question is that the alternatives available to the 
average person for investment are such that yield 5-1/2. 

THE COURT: He could put it in a savings bank 


on a two or three years certificate of deposit and get more 


than that. Have you got a better risk proposition than that? 


THE WITNESS: Government Series E bonds would 
perhaps be better than that. 

THE COURT: You think that is what the normal 
person does, rather than put their money in a savings bank? 

THE WITNESS: I would say the average person 
would put his money in a savings bank. 


THE COURT: It would be up to the jury to deter- 


MR. SCHULTZ: May I respectfully object even on 
the basis of a 30 year life expectancy. 

TUE COURT: What is the figure? 

MR. LASSOFF: My client is 39 now; ss 65 gives him: 


26 years. 


MR. SCHULTZ: I respectfully object. This is 


highly specnlative, your Honor. 


364a 


Seplaki-direct 322 


THE COURT: The 26 years is not speculative. 


MR. SCHULTZ: It: is. 


THE COURT: I am sorry. I am going to charge 
jury that is the figure. iis work expectancy under the 


decisions in this circuit is 26. 


MR. SCHULTZ: Even with hypertension and obesity? 
THE COURT: That you can argue to the jury. 


THE WITNESS: May I explain the 30 years. 


THE COURT: You can't. Iis work expectancy goes 


THE WITNESS: The last four years essentially 
amount to a minimum of $100,000 difference, $110,000, which 


I would subtract from the figure. 


Q Give us the figure for a 26 year work expectancy? | 
MR. SCHULTZ: I object. 
THE COURT: Overruled. 
A That would amount to approximately $600,000. 
Q And what is that figure? 
A That figure is the present value of Mr. Chiarello'g 
foregone earnings, that is, in terms of wages. 
Q That is the present value with that percentage 


discounted, with inflation added? Is that correct? 


A That is correct. 


MR. LASSOFF: Thank you very much, sir. 
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CROSS-EXAMINATION 
BY MR. SCHULTZ: 

Q Have you ever worke. for the Federal Reserve 
System? 

A No, sir, F have not. 

Q lave you ever worked for an insurance company? 

A No, sir, I have not. I have been teaching in 
universities since my graduation. 

Q Have you ever worked as an actuarian? 

A No. 

Q Now, Sir, are you familiar with the fact that 
if one were to invest $100,000 that the interest rate would 
be negotiable on a certificate of deposit? 

A It may very well be. 

Are you familiar with that? 


Yes, depending upon the risk one would want to 


A certificate of deposit in a bank -- 
| 
| 


MR. LASSOFF: Certificates of deposit don't really| 


work that way, unless we are going into the whole history. 


THE COURT: He can ask the witness. He is 
testing his credibility. 
A I don't believe they are negotiable. There are 


terms at which you can buy these certificates. 
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Q Aren't you familiar with the fact that under the 
banking regulations if there i:. a certificate of deposit, 
where the amount is in excess of $100,000 the interest rate 
is negotiable? 

A I was not aware of that. 

Q And, sir, are you aware of the fact that the 
interest rate on certificates of deposit even for six years 
2S idee 2 

A I am aware of that, yes. 


Are you aware that if you leave it in, it accrues 


I am aware of that, yes. 
And, sir, aré you aware of the fact that this 
man Claims to have made $17,000 or $16,000 a year? 
A am aware of that. 
Q At 8.8 percent how much would have to be invested 
to give him an annual yield of $16,000? 
A I would have to take the tables. 


THE COURT: He is asking you a question. Can 


you work it out while you sit there? 


THE WITNESS: Can you clarify that a little more 
specifically? 
THE COURT: I thought the figure was $17,000. 


MR. LASSOFF: $16,000 and a few pennies more. 
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wR. SCHULTZ: Some years were below 16. 

THE COURT: Ali right, 16. 

THE WITNESS: Will you repeat the question. 

Q What amount would have to be invested at 8.1 per- 

cent to yield $16,000? 

THE COURT: For the next 26 years, at the present 
value of the dollar so that at age 65 it is all used up. 

THE WITNESS: I don't understand the question. 

THE COURT: Maybe I ought to let the jury know 


what is going on. 


I am going to charge you, in any event, when it 


comes around to submit the case to you as to this, and what 
we are trying to show is what the amount given to somebody 
today and invested at a set rate of interest will return 
$17,000 a year each year until the plaintiff reaches the 

age of 65, when there is no money left then. In other words, | 


he has used it up. Now, obviously, it is less than 16.000 


times 26, because the interest accrues to the basic principal | 
amount that is put in, and what you have to do is put money 
in to which interest is added, from which you deduct $16,000 


each year, so when the plaintiff reaches the age of 65 he 


will have received $16,000 eacn year, and then there is 


nothing left after to pay him. 


MR. LASSOFF: I request your Honor add the factor 
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of inflation. 

THE COURT: We are not in that area yet. Why are 
you messing it up? We are just trying to figure out the 
present value of the dollar without regard to inflation. 

Can you work that out for us? 

THE WITNESS: Yes, I would say approximately 


$500,000 today at 8.81 percent interest -- that is the 


interest you choose to use -- at $16,000, $17,080 would 


exhaust the funds at the end of a 26 year period. 

Q That takes into consideration, does it not, the 
inflation rate, too? 

A Not per se, no. 

Q What do you mean by not per se? 

A Well, it doesn't. 

THE COURT: It does not. That is the other half 
of the coin, which I assume Mr. Lassoff is going to pickup 
when you sit down. » are only interested in reducing the 
total overall recovery to the present value of the dollar, 
and Mr. Lassoff wants to put an inflation rate in, and the 
Court of Appeals says you consider both. 

9) Have you ever, sir, worked in an investment house? | 
A No, I have not. 
Have you ever testified before? 


Yes, I have. 
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For whom? 
In the City of New York. 
THE COURT: Any place in court? 
THE WITNESS: Would you like me to give you a 
history of the names of attorneys I have testified for? 
Q Did you always testify for plaintiff's? 
A So far I have, yes. 
THE COURT: How many times lave you testified? 
THE WITNESS: Approximately four times during the 
past year. 
COURT: And how many times a year before that? | 
WITNESS: That is the extent of my consulting 
experience. 
COURT: Four times he has testified. 


WITNESS: It has been ali four plaintiffs. 


SCHULTZ: No further questions. 
REDIRECT EXAMINATION 
BY MR, LASSOFF: 


Q Doctor, you told us the present value of the 


money necessary to give Mr. Chiarello an income of $16,000 


a year at 8.1 percent amounts to 500,000. If you add infla- 
tion to that, what would the necessary sum be to give him 


the reduced value of the dollar due to inflation? 


MR. SCHULTZ: Objection, your Honor. 
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THE COURT: Overruled. 

At 6 percent annual inflation? 

If that is your figure. 

I would estimate about $600,000. 

MR. LASSOFF: ‘Thank you, Doctor. 

THE COURT: So you need $500,000 to give the 
plaintiff $17,000 a year at the present value. 

THE WITNESS: Yes, sir. 

THE COURT: You need $600,000 to give the plaintif! 

$17,000 a year at present value? 

THE WITNESS: Yes, sir. 

THE COURT: You need $600,000 to give the 
plaintiff $17,000 a year considering inflation at the rate 
of 6 percent? 

THE WITNESS: Right. 


THE COURT: Thank you very much. You may step 


(Witness excused.) 

THE COURT: Next witness. 

MR. LASSOFF: I still have the deposition. I 
understand it is not yet signed. 

THE COURT: Has your client been able to look at 
the deposition? 


Mr. SCHULTZ: No, but I will consent that he can 
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read it, Judge. 

THE COUR?T: Is that the end of your case? 

MR. LASSOFF: Except for one witness, a short 
witness, tomorrow. 

THE COURT: No witness tomorrow. 

MR. LASSOFF: He was subpoenaed. 

THE COURT: It is your duty to keep the time of 


the court and the jury occupied. You stopped at 12:20; 


you didn't have anybody to go on. Now it is only ten after 


four and you want to quit again. This was supposed to be a 
two or three days case, and the defendant obviously has to 
be afforded an opportunity to put his case on. 
MR. LASSOFF: I really don't need the witness 
tomorrow. 
(Plaintiff's Exhibit 12 marked for identification. 
MR. LASSOFF: I am going to read the whole thing. 
THE COURT: It does not have to be marked for 
identification if you are going to read the whole thing. 
MR. LASSOFF: This is an examination befor2 
trial of Henry Girwood taken by plaintiff pursuant to notice 
dated March 21, 1974, held at the Federal Court, New York, 
New York, on April 11, 1974 at 2 o'clock p. m. before a 
notary public of the State of New York. 


Appearances: Martin Lassoff, Esq., Attorney for 
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plaintiff, and Daniel J. Kaufman, Esq., Attorney for 
defendant by Salvatore Moscatt, Esq., of counsel. 
VATE NR Or G I RWOOD, one of the defendants herein, 
having been first duly sworn by a Notary Public of the 
State of New York, was examined and testified as 


follows: 


“EXAMINATION BY MR. LASSOFF: 


"Q What is your name and address? 


lienry Girwood, 268 Davis Avenue, Kearny, New 


Mr. Girwood, by whom are you presently employed? 
By Domenico Bus Services. 
In what capacity are you presently employed by 
Domenico Bus Services at the present time? 
"A As a bus driver. 
318, On June 30, 1972, were you employed hy Domenico 
Bus Services in that capacity? 
"A Yes, sir. 
"© About 6:00 to 6:30 on that the bus you 
driving involved in an accident? 
"A Yes, it was. 
" Where did that accident take place? 
"A On the approach ramp to the Bayonne Bridge in 


Staten Island. 
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"OQ Do you know the number of the bus you were driving, 


on that day? 


Sa I do know the number, but I don't have it with 


I'm leaving out the next question; there is no 


answer to it. 
MR. SCHULTZ: It was not filled in because I only 
got it on January 8. 
MR. LASSOFF: (Continuing) 
What time did you start working on June 30, 1972? 
6 o'clock in the morning. 
And what time did you stop working that day? 
I was tinished at 9 o'clock in the morning and 
I went back to work for afternoon for the commuter run. 
za, In other words, this is basically a commuter 
bus company and you worked mornings and evenings? 


ay Yes, sir. 


"Q Where did this trip, I take it, starting some place 


in New Jersey, where did this trip end, some place in New 
York? 
"A Going from thePort Authority bus Terminal in New 


York City, through the Lincoln Tunnel, through Hoboken, 


across the New Jersey Turnpike Extension into Bayonne along 


Hudson Boulevard, and then Bayonne and then over the Bayonne 


Li) 
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Bridge to Staten Island, and then State Island to Forest 
Avenue and Clove Road and Hylan Boulevard. 

20 I take it that at the time this accident occurred 
you were going over the Bayonne Bridge into Staten island? 

"A Yes; sir. 

“O DO you have any idea how Many passengers you had 


in the bus? 


"A Yes, I had a full bus load: 51 persons. 

Be, Any of your passengers standing? 

"A They were all seated. 

nO Was anybody else in the employ of the Domenico 


Bus Company in the bus when this accident occurred? 

"A No, there was not. 

"Q Can you tell us the manufacturer of this bus and 
the year of this bus? 

"A It is a GM Coach, but I am not sure of the year 
because its model is the same year after year, but I would 
venture around 1965. 

"Q How wide is that bus and how long? 

"A About 8 feet wide by 38 feet Jong. 

28) Where you sit in the bus, is that on a raised 
platform or above or below the level where the Passengers 
sit? 


a It's on the floor level, which is one inch below 
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the raised seats of the bus. 


"2 Can you tell us with reference to the front window, 


of this bus how high from the floor level does this commence | 
and how much distance is there to where the window sees? 

"In other words, how wide is this window? 

The window is a full eight feet wide. 

And it's covered? 

Yes, sir. 

And how tall or high is this structure? 

Four and a half feet. 

Now, in connection with the bus, when you operate 
the bus to see traffic in front of you, do you look through 
tnis bus window or do you have any mirrors or devices to 
see traffic in front of you? 

ea No, directly through the windshield. 

") In connection with traffic alongside or behind 
you, are there mirrors and, i* s0, what mirrors are there? 

"A There are two ovtside mirrors which are convex 
Mirrors which are mainly to look out and see out almost 
directly to my side, both sides. 

"0 Just before this accident occurred, was there 
any vehicle either to the right or left side of your bus? 

"A Yes, sir. 


10 Which side was the vehicle? 
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oe The left side. 


“) Was that going the same direction you were going 


or the opposite direction? 
"A The same direction. 
7 Now, when this accident occurred, were you on the 
leading to the Bayonne Bridge? 
"A I was. 


At the point where the accident occurred, how wide 


ramp? 
About 25 feet. 


Is that 25 feet wide in the direction you were 


Yes, sir. 
u@) Where was this car that was alongside of you with 
reference to the front of your bus? 


By8 To the left rear. 


“oO How far? 


At about just my engine. 


Your engine is in the front of the bus or the 


The rear of the bus. 
i, Now, had you passed this car that you say was at 
the left rear of your bus at any time before this accident 


occurred? 
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No, he had caught up with me. 
He had caught up with you? 
Yes. sir. 
"G Now, at the time of the accident, what were the 
weather conditions? 
"A Wet. 
Was it raining? 
It had just: stopped raining. 
About how long before the accident had it stopped 
raining? 
"A I had ridden throughout abuut 3 or 4 minutes. 
I had ridden throughout. 
“o Tell »~ Sow you got on the ramp leading to the 
Bayonne Bridge? 
uh Well, along Hudson Boulevard and beyond is an 
intersection in the right lane and down the ramp and down 


the incline. 


78: You have to make a turn to get onto this ramp? 


"A Yes, from the Boulevard it is about a 60 degree 


angle. 


"Excuse me, and let me rephrase that. 
"Taking a right angle I came this way and went 
60 degrees off that, so actually I did not make much of a 


turn. 
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"}) Would you describe the ramp from the point where 


you entered the ramp to the point where the accident occurred; 

"Rh I didn't hear you. 

"QO The ramp, what does it look like from the point 
where you got on the ramp to where the accident occurred? 

"A A downgrade and a puddle at the bottom of the 
downgrade where there is a sewer and the sewer was obviously 
clogged. 

i, Did the accident occur before you reached this 
puddle? 

"A No, after the puddle. 

NG So you had gone through the puddle before the 
accident occurred? 

"A Yes, sir. 

"Q At the point where the puddle was, was there a 
dip in the road. 

"A The puddle was in the dip? 

"Q How far had you gone beyond that dip when the 
accident occurred? 

"A Approximately 25 feet. 

HE, When you entered the dip in the road, could you 
Still see traffic in front of you, in front of the bus? 

UA Yes, sir. 


Gg before you entered the dip in the road, how far 
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was the nearest car in front of you to the bus? 

"A 75 feet. 

"Q Was the car that your bus eventually came into 
contact with the car you say was 75 feet in rront of you 
before you entered the dip? 

"A Yes, sir. 

“=e When you say the car was 75 feet in front of you, 
was there only one lane of traffic at that time or was there 
more than one? 

"A There was only one. 

"There was two lanes, but they were only using one. 
ey Would that be because it had recently stopped | 
raining and the outer lane and inner lane of the road had 
lots of water on it? 

"A Yes, sir. 

© When did you first notice the car in front of you 
start slowing or stopping, if you noticed that? 

"A About 50 feet in front of me when I seen the car 

ahead of him apply his lights first. 

Re. So you could see the car in front of the 
eventually came into contact with apply his brakes? 


"A Yes. 


| 
“0 Did you see the car directly in front of you apply | 


his brakes as well? 
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"© How far did the car in front of you travel from 


the time you first saw him apply his brakes until the time 


the accident occurred? 

"A 25 feet 

“e At the time the accident occurred, was either the 
vehicle, the second car in front of you or the one that you 
came into contact with moving? 

"A No, he was stopped. 

"0 How long had they been stopped before the bus 

into contact with Mr. Chiarello's car? 

"A Just a matter of a second. 

Hee, How fast were you moving before you saw the other 

apply their brakes, apply their brake lights. 

"A About 25 miles an hour. 

"© When you saw the other two cars apply their 
brake lights, what did you do? 

"A I applied mine -- not with full pressure because 
I had gone through the water. 

=) In front of you were the two cars you have 
described, the car your bus came into contact with and the 
car in front of you that came to a stop, did you see another 
vehicle going through the puddle? 


"A Yes, sir. 
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"OQ Were these cars stopped while this other vehicle 


went through a puddle? 


| 


"A They had slowed down to let the vehicle go through} 


"This gentleman had completely stopped and the 
car in front had completely stopped also, but had started to 
Move up again. 

"Q At any time before the accident occurred, did you 
attempt to change the ali to change direction of your 
bus in any way? 


Yes, I did not change lanes but I did look at my 


I was starting to apply my brakes and I seen a slippery 
condition and I looked in my mirror and the guy was still 
hugging my left rear wheel. 
niga So at no point from the time you first saw the 
in front of you apply their brakes did you change lanes?! 
"A NO, sir. 
"Q What part of your bus was in contact with Mr. 
Chiarello's car? 
hes The front bumper. 
"Q Where did you strike Mr. Chiarello's car? 
On the rear. 
Straight on from the front to the rear? 


Yes, straight. 
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Be, ‘At the point where this accident occurred, what 
speed were you proceeding. 

"A My wheels were completely blocked at the speed of 
20 miles an hour. 

nO What distance does it take you to stop your bus 


completely?" 


MR. SCHULTZ: Your Honor, there is an objection on 


the record and I object. 


THE COURT: You know the rule. 


MR. LASSOFF: (Continuing) 


1) For whatever it&S worth, if you can answer that 


question, please do?" 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 


Mr. LASSOFF: (Continuing) 


"A I couldn't do it to be exact, for I am no expert 


but at 20 miles an hour, however, I think I can stop that 


bus in 30 feet in dry conditions. 
“O You have driven that bus in rainy conditions, | 
have you not? 
MAN Yes, sir. 
*@ And you have driven on that same ramp of the 


Layonne Bridge in rainy conditions? 


ere Yes srr. 
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"® liow fast under rainy conditions could you stop 


your bus under the conditions that prevailed at the time and 


place of the accident?" 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 

MR, LASSOFF: (Continuing) 

It would take about 50 feet, roughly. 

At the time this accident occurred, did your bus 

Chiarello's car into the car in front of him? 

Yes, it did. 

And how much distance was there at the point of 
the impact between Mr. Cniarello's car and the car in front 
of him that you said had started moving again? 

"A About 10 feet. 

"© Did you getout of your bus after this accident? 

"A Yes, “SiE, 1 did. 

"O Did you go to Mr. Chiarello to ascertain whether 
he had been injured? 

"A Yes, sir. 

"oO And did you also go talk to the car in front of 
Mr. Chiarello? 

"A No; at that time that driver was already out of 
his vehicle and was walking back. 


"oO Did you observe what damage there was to the car 
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in front of Mr. Chiarello? 
wh No, 1,did not. 
"9 Did you observe what damage there was to Mr. 
Chiarello's car? 
nN YesiioS1r. 


"oO What damage did you see? 


ye His front radiator was leaking and the back of his: 


car was dented and the bumper pushed in and the fail light 
was broken. 

mg) How about the inside of his car? 

"Did you notice anything about the seats and 

particularly the one he was sitting in? 

"hh NO, sir. 

"Q Did you notice that the seat had ripped loose and 
had completely stripped from the mechanism. 

"A No; I did not, because Mr. Chiarello was out of 
his car by that time. 

"© Did you and Mr. Chiarello go into your bus to 
exchange license information? 

he Yes, we did. 

"0 Incidentally, when you drove your bus to the 
other side of the bridge, did you take the names of various 
passengers that were injured in this accident? 


Yes, 1) did. 
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"© Can you tell me how many passengers were injured 
in this accident? 
ie Sls 
" All 51 reported they were injured? 
"AR No, 1. didn't hear you. 
"No one was injured. 
"Q You, your bus and Mr. Chiarello remained at the 
where the accident occurred until the police came. 
"A Yes, we did. 
ye, Did you remain & that site until a second uniformed: 
vehicle belonging to either the Triboro Bridge and Tunnel 
Authority or the Port Authority came? 
"A The Port Authority came and sent over a yellow 
police car with the rubber bumper. 
7) Did you witness how eventually Mr. Chiarello's 


Car got over this bridge? 


"A Yes, they pushed it over. 


1@ Was your bus able to move under its own power afte 


accident? 


"A Yes, there was no damage to the bus. 


"Q Did you continue to operate the bus on a regular 
run after this accident? 
re Yes, I did. 


"9 Now, how did Mr. Chiarello appear to you when he 
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onto your bus? 
"A Shaken. 
"oO Did you speak to Mr. Chiarello on one occasion or 
than one occasion? 
"A I spoke to him on two occasions. 
"I think I spoke to him when we had reached the 
other side of the bridge. 
"oO And can you tell us what if anything you said to 
him besides from changing license information on either of 
those occasions?" 
MR: SCHULTZ: “Objection. 


THE |. COURT: \Overruled. 


MR. 'LASSOFPE's (Continuing) 


UA I said) LL. am sorry. 


"© Incidentally, in the bus you were driving is there. 


a speedometer or some other method of telling speed? 
"A A speedometer, a tachometer. 
"0 Did you see Mr. Chiarello's vehicle enter this 
infront of you? 


MA Yes, sir. 


"Q Was your vision of anything in front of you in any. 
way hampered by the fact that there was this dip in the 


road? 
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"But there is a bend where I lost vision of this 


car momentarily. 


"9 Is that before or after the accident? 

7a Before the accident. 

*9 After the dip or before the dip? 

"A After the dip. 

"9 But you knew while vou were still in the dip that 


the cars in front of you were braking? 

"A No, I didn't know that they were braking until 
I got through and seen it. 

“0 How much distance was there from the time you 
passed this point in the bend in the road to the point of 
the accident? 

"A About 75 feet. 

+O So would I be correct in saying at least 75 feet 
before this accident occurred, you had Mr. Chiarello's 
car and the car in front of him in direct observation. 

"A Yes, sir." 

THE COURT: Do you wish to read any of that now 

or do you want to reserve that for your nes 
MR. SCHULTZ: He has read it in its entirety. 
MR. LASSOFF: Your Honor, should I put this in 


evidence if I want to read from it in summation? 


THE COURT: It is in evidence. 


MR. \LASSOFF:.. Then I can read. it. 

(Plaintiff's Exhibit 1l received in evidence.) 

THE COURT: Pursuant to your cammitment that you 
had plenty of time to have your witnesses here today -- it 
was not my ruling ne the plaintiff rests. 

MR. SCHULTZ: If your Honor please, before there 
is a formal resting, could we have a conference at the side 
bar or in your chambers? 

(In the robing room.) 

MR. SCHULTZ: Your Honor, we discussed the 


collateral source rule before the luncheon recess. 


THE COURT: I found a New Jersey case which says 


that under the collateral source rule you don't get the 


advantage of pension insurance. If you want the citation, 
it is on my desk. 

MR. SCHULTZ: I attempted to find a New Jersey 
case by going to the law library in the courthouse. 

THE COURT: I will give you the citation. There 
are two cases, Lawn against Landy, 35 New Jersey 44, 177, 
and Sporn versus Celebrity Inc., Atlantic 71,1974. 

MR. SCHULTZ: I take it in light of your Honor's 
research and what you have just said to me that if I were to 
make an offer of proof through the plaintiff on additional 


cross-examination that he is receiving either pension or 
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insurance benefits, plus social security, that you would 
not permit that proof to be brought to the jury's attention? | 

THE COURT: That is true. 

MR. SCHULTZ: The reason I wanted to make the offer 
of proof is that I am not certain in my own mind, sir, whethe; 
the jury is entitled to know that he is receiving social 
security. 

THE COURT: I would say no. 

MR. SCHULTZ: You see, I have been unable to find 
any cases, but it would seem to me that in justice if he is 
receiving certain amounts of money that it shoula }s prought 
to the »ttention of the jury. 

THE COURT: Not if you are the one who is the 
cause of his receiving the money because of your wrongdoing. 

MR. SCHULTZ: In any event, I would like to make 
that offer of proof. 

THE COURT: | You have just made the oi.2: cf proot 
and I have sustained the plaintiff's objection to the intro- 
duction of any such proof. 

(In open court.) 

THE COURT: Thank you very much, members of the 
jury. Be here tomorrow morning at 10 o'clock. | 


(Whereupon, an adjournment was taken to January 


15, 1976, at 10 o*clock a. m.) 


hji i 


THOMAS J. CHIARELLO and 
ANGELA CHIARELLO, 


73 Civ 2962 
vs. 75 Civ 1956 


DOMENICO BUS SERVICE, INC., 
and HENRY GIRDWOOD 


January 15, 1976 
10 a.m. 


(Trial resumed, jury absent.) 

MR. LASSOFF: Your Honor, before the jury comes in, 
I know I started on two occasions to ask you to take judicial 
notice of a life expectancy table, but I don't think I 


finished it. I think the table shows 32.06 years for a 39 


year old. 
THE COURT: Of what? 
MR. LASSOFF: 32.06 years. 
THE COURT: Work expectancy is 26. 
MR. LASSOFF: Right. 


THE COURT: Where is this medical proof of payments, ' 


|| hospital payments? 


MR. LASSOFF: It's in the records, your Honor, it's 
part of the records. 

MR. SCHULTZ: I thought I saw one bill in one of 
those records. 

MR. LASSOFF: I'll give it to your Honor before the 


time. I'11 look through it. 


THE COURT: You want to rest then? 

MR. LASSOFF: Yes, your Honor. 

THE COURT: Motions? 

MR. SCHULTZ: Yes, your Honor. 

At this time the defendants in the 
action, your Honor, respectfully move to dismiss the plaintiffs: 
causes of action, first, on the grounds that they have failed | 
to show any actionable negligence on the part of the Aitueusnee 
Henry Girdwood and Domenico Bus Service, Inc. 

The applicable law, as I understand it, is the law 
of New Jersey. The law, as I understand it, the case law, 
is that the mere happening of an accident does not constitute 


an inference of negligence. 


! 
| 
THE COURT: I so charge the jury. 
} 
there was an accident involving the front of the bus and the 


rear of the vehicle does not give rise or a presumption to 


MR. SCHULTZ: Further, your Honor, the mere fact that 
| 
| 
{ 


negligence in th2 state of New Jersey. I have researched the | 


law and I could find no such case. 


There has been no proof as to negligent operation 
| 
oO. the vehicle of the defendant. All that has been proved was| 
| 
that there was an impact. 


I respectfully urge the Court that there has been 


in truth no proof of negligence or actionable negligence on 
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the part of the defendants in this case. 

In addition to that, your Honor, I respectfully 
move at this point, and I urge it upon your Honor, to strike 
from this case the testimony, the opinion testimony, of Dr. 
Friedman, and the opinion testimony of Dr. Kaplan. 

If your Honor will recall, Dr. Friedman was permitted 
to render an opinion predicated on reports and myelograms 
that were not then in evidence. Your Honor had specifically 
excluded them. And I asked Dr. Friedman expressly whether 
he had based his opinion in part on those myelograms and 
those reports and he said that he had. 

Subsequent to his testimony I moved to strike his 
opinion, and your Honor said at that time that you were now, 
at that point, going to admit them into evidence. 

I know of no rule of law that makes a previously 
inadmissible documentary evidence admissible merely because 
somebody used it in formulating his opinion. And certainly 
when he formulated his opinion it wasn't in evidence. And 
I don't think it became more admissible because he used it. 

Dr. Kaplan used these myelograms and reports in 
formulating his opinion, and I strongly urge your Honor that 


the opinion testimony of those two doctors should be excluded | 


on that basis. 


THE COURT: Dr. Kaplan specifically denied that in 
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his testimony. He was very careful to say that his conclusion' 


is based on what he found, even though he did read the hospita]} 


records and the letter reports. He was very careful in his 


answer. 

MR. SCHULTZ: I know he was, your Honor, because 
he's an experienced testifier, but he did not Say that he 
did not use the myelograms in his opinion. He said he used 
them, 

MR. LASSOFF: The myelogram was in evidence at the 
time Dr. Kaplan testified. 

MR. SCHULTZ: No, it was not. 

MR. LASSOFF: Yes, it was. 

THE COURT: At the time Dr. Kaplan testified it was. 

MR. SCHULTZ: I know, but it was in evidence be- 
cause your Honor had admitted them after they had been ex- 
cluded and after I made the motion to strike Dr. Friedman's 
testimony. So I strongly urge your Honor that on that basis 
the opinion testimony of both those doctors should be ex- 
cluded. 

THE COURT: Both motions are denied. 

MR. SCHULTZ: May I respectfully except, your Honor. | 

THE COURT: You may. 

MR. SCHULTZ: I also respectfully urge your Honor, 


and I don't know, I‘m not familiar with this point, whether 


| 394a 
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it requires a separate motion, but in the event it does, I'm 


bo 


going to make it. 
I want to move that any cause of action for medical 
expenses and hospital expenses that are lodged in this par- 
ticular case, be dismissed owing to the fact that there is no 


proof of medical expenses or hospital expenses at this time. 


8 | THE COURT: I gather that there is-- 


MR. LASSOFF: 


There are two authenticated bills in 
the hospital records which I will supply to you when I have 
a chance to do it. 
12 | THE COURT: He says he has one bill you saw? 


MR. SCHULTZ: I saw a bill but I don't know whether 


it was certified or not. I just saw a bill. 


15 | THE COURT: Let's take the time out to find it. 


MR. SCHULTZ: I want to move to dismiss any cause 


of action for medical expenses. Certainly there is no testi- 


mony as to that. 


19 || THE COURT: That's true. ' | 


20 MR. SCHULTZ: I'm going to also move about the 
hospital expenses because I saw no certified bill. 
i THE COURT: He's going to produce one, he says. 

MR. LASSOFF: The St. Vincent's Hospital bill has 


a certified bill, your Honor. 


x & 8 R 


THE COURT: Show it to Mr. Schultz. 


MR. SCHULTZ: 
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That's right, your Honor, it has a 


hospital bill of $62.50. 


Vincent's 


Richmond, 


the aate; 


bill is dated, 


now of it. 


jury in. 


MR, LASSOFF: 


somewhere. 


THE COURT: 


MR. SCHULTZ: 


THE COURT: 


MR. SCHULTZ: 


There's a bill for $1,950 from St. 


What exhibit? 
This is Exhibit 4, your Honor. 
What hospital? 


St. Vincent's Medical Center of 


which consists of $62.50. 


THE COURT: 


All right. There's a $62 one. What's 


can you give’ me the date? 


MR. SCHULTZ: 


THE COURT: 


MR. LASSOFF: 


THE COURT: 


MR. LASSOFF: 


THE COURT: 


MR. LASSOFF: 


THE COURT: 


Yes, sir. The bill is dated 12/16/75.) 
12/16/75? 


That's when we subpoenaed it. The 


the certified bill. 


Okay. 


Your Honor, subject to my finding it-- 


Let's get it now. He's making a point 


I can’t find it. 


All right. Are you ready? Bring the 
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HENRY Di G Tt ReD-WO-O Dp; called as 
a witness by the defendant in his own behalf, being 


first duly sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. SCHULTZ: 
THE*COURT: Wait a minute. 
We have another misspelling here. 
MR. SCHULTZ: Yes, sir, I was going to bring 
that to your attention. 
THE COURT: The records will be corrected to 
show that the defendant's name is spelled G--i-r-d-w-o-o-d. 
Go ahead. 
MR. SCHULTZ: Thank you, your Honor. 
BY MR, SCHULTZ: 
6) Mr. Girdwood, would ycu be qood enough to tell 
the Court and jury, sir, where you reside? 
A 268 Ann Davis Avenue in Corning, New Jersey. 
Q Sir, would you tell us with whom you reside at 
that place? 
A My wife and children. 
fe) How many children do you have? 
A Four boys. 
MR. LASSOFF: If your Honor please, I don't 


see the relevancy of this testimony. 


dh:img 2 


Q 


thisaction, 


A 


Q 


was your occupation? 


A 
Company. 
0) 
A 
Q 
A 


Q 


A 


Q 


Q 
trucks? 
A 


0 


: z ° 
iy : Bee i 


operate now? 


driving huses? 
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THE COURT: Overruled. 

Mr. Girdwood, you are one of the defendarts in | 

are you not? 


Yes, sir. 


Mr. Girdwood, on or about June 30, 1972, what 


I was a part time bus driver for Domenico Bus 


Did you have any other occupation at that time? 
Not at that time. 

Sir, what is your present occupation? 

I'm sa truck driver. 


Sir, could you tell us what kind of trucks you 


Tractor-trailers. 


Do you also work now for Domenico Bus Company? 


Yes, I do. 


On what basis? 
Part time. 


Sir, in total, how long have you been driving 


About 20 years. 


Sir, how long a period of time have you been 


fe. 
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About nine years and four or five months. 
Sir, what kind of a bus was this that you: 


were driving ~- withdrawn, 


Were you actually Griving a bus for Demenico 
Bus Company on June 30, 1972? 


A Yes, TI was. It was a General Motors coach. 


0 Sir, were you involved in a collision on the 
entrance ramp or in that area to the Bayonne Bridge on 
that date? 

A Yes, 1 was. 

Q Sir, would you be good enough to tell us what 
time of the day this occurrence took place? 

A Retween 6:00 and 6:30 in the evening. 


Q Sir, would you tell us further what hours you 


worked that day for Demenico Bus Company? 

A From about 6:00 o'clock in the morning until 
ahout 9:00 clock in the morning, and then from 4:00 o'clock 
in the afternoon until I was delayed that day until after 
my run. 

THE COURT: What would it have been if you 
completed the run eventually? 
THE WITNESS: About a 7:00 o'clock run. 


Q On this particular day in question, will you 


tell the Court and jury, please, where you left from or 
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what your point of departure was? 


The Port Authority Bus Terminal in New York 


Where was your desination? 
Staten Island. 


Sir, did you have passengers in this bus? 


Yes, sir. 
fa) Were any of those passengers injured as a result 
of this collision? 
A None. 
(@) Now, sir, could you tell us the route’ that 
you followed in order to reach the point of the accident? 
A I left -- 
THE COURT: You don't want him to start at the 
Port Authority, do you? 
Can we get a little closer? 
MR. SCHULTZ: I can, your Honor. The only 
reason I did that was for the weather but it is all right. 
Q Sir, what were the weather conditions that day? 
A Raining. 
(9) Did there come a time, sir, when-- did the 
rain continue or did it cease? 


A No, it ceased. 


9) Could you tell us, sir, were you were when it 
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ceased raining? 

A About approximately a mile from the Bayonne 
Bridge on Hudson Boulevard. 

Q Could you describe the type of rainstorm that 
it was? 

A It had been a very heavy rain. 

Q Now, sir, would you tell the Court and jury, 
please, the width of this entrance ramp that you were on? 

A About 25 feet. 

Q Sir, could you tell us where you got on to 
this entrance ramp, please? 

A At the very end of Hudson Boulevard, Kenndey 
Boulevard. 

(@) In order to get onto the ramp, did you go 
straight or were you required to make a turn? 

A I was reuigqred to make a partial right turn, 
about a 45 degree angle. 

Q Sir, as you went along this entranceway to the 
Bayonne Bridge, was there a point in time when there 
was a dip in the roadway? 

A Yes, sir, there is. 

Q Would you describe, please, for the Court and 
jury this dip in the roadway? Tell us what it -- 


THE COURT: I have a problem, Mr. Schultz. 
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The word "ramp" has been used. My conception 
of the word "ramp" is something that goes up. 


Was this really a ramp from the time you left 


Hudson Boulevard or was itmerely a cut-off access road 
to the ramp itself? 


THE WITNESS: It is more of a cut-off access 


road to the ramp. 


THE COURT: But you were not on a ramp at that 


staqe, were you? Now that I have drawn the distinction 


I was trying to make, where did the ramp start? The rising 
| 
part to the hridge? 


THE WITNESS: At the end of the railroad 
trestle. 


THE COURT: At tne end of the-- at the railroad 


trestle which we have heard about so far? 


THE WITNFSS: Yes. 
THE COURT: You say it would be the beginning 


of the ramp, the incline portion, no matter how inclined 


it was, but it would start aqoing up from there? 
THE WIT NESS: Yes. 
THE COURT: All right. 


.@) Sir, so it will be more accurate, would you 


describe this access roadway for us at or near the point 


where the dip was? 
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A It is adowngrade approximately 25 degree angle. 
It is not steep at all -~- to under the railroad trestle -- 


this is the bottom of the dip, and it goes underneath 


all the tracks and it comes up. 

Q How wide is that railroad trestle? 

A About ten tracks wide, about 100 foot. 

Q Can you cive us an estimate as to the width 
of that trestle? 

A About 100 feet. 

Q Sir, at the hottom of this dip, I assume it 


was an area that was relatively level? 


A Relatively level, yes. 

Q Then, sir, on the other side of the railroad 
trestle did the roadway continue level or did it go down 
or up? 

A Up. 

Q Sir, would you tell this Court and jury what 
the condition of the roadway was at that dip? 

A They were flooded. 


Q It was what? 


A Flooded. 


Q Did this occurrence take »lace before you 


reached the dip where you say it was flooded or after- 


& 


1 


| wards? 
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Oh, it was flooded. 
No. Did the accident take place before you 
reached the dip or after you had gone through it? 
A After I had gone through it. 
(@) In other words, sir, the occurrence took place 
after you went through the flooded area? 
A Yes, sir. 
Q Could you tell us, sir, how deep that water 
was in this dip? 
A 6 to 9 inches. 9 inches. 


Q Now, sir, how long a distance was this area 


flooded? 


A About 25 feet of flood. 

Q Had you driven that area before this time? 

A Yea, sir. 

(9) Had you driven this area on prior occasions 
when it rained? 

A Yes, sir. 

Q Will you tell this Court and jury what you ob- 
served at that dip underneath the railroad trestle on 
prior cecasions when it rained? 

A It was usually flooded. 

Q Sir, you drove this route, did you, every day? 


A Yes, sir. 


A 


Q 
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For how long had you heen driving that route? 
About two years. 
How many days a week did you drive that bus? 
Five days. 


Sir, after you went through the flooded area 


under the trestle, could you describe the roadway for 


us on that day? 


A 


Q 


A 


Q 


Wet. 
Was it level or did it go up? 
Inclined up. 


Could you tell us the degree or the type of 


inclining going up that there was? 


A 


0 


Very gradual. 


Was the dip or this area under the trestle, 


was that the lowest point in the roadway? 


A 


Q 


Q 


Yes, sir. 


Was it the point where the two grades emptied 


Yes, sir. 


Now, sir, did you see the vehicle which you 


later learned to be operated by Mr. Chiarello at any time 


prior to the accident? 


A 


Yes, sir. 


THE COURT: Before we reach that, Mr. Schultz, 
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how wide was the roadway at this point going from when 
you left the trestle area to continue on to the bridge? 

You told us it was 25 feet wide when you got 
onto. it? 

THE WITNESS: When I got onto the approach ramp? 

THE COURT: Yes. 

THE WITNESS: It is a full two lanes there. 

THE COURT: Full two lanes. At the dip? 

THE WITNESS: At the dip, yes, sir. 

THE COURT: At the dip. And it continued two 
lanes aS you went up the ramp? 

THE WITNESS: No, it comes to one lane. 

THE COURT: Where is that? 

THE WITNESS: At the end -- the beginning 
incline and a slight turn to the right, to the bridge. 

THE COURT: In other words, have you come out 
from under the trestle yet? 

THE WITNESS: Yes, sir. 

THE COURT: Is it that point roughly where it 
becomes one lane? 

THE WITNESS: Yes, just about there. 

THE COURT: All right. 

Q Mr. Girdwood, you told us, I believe you saw 


the vehicle operated by Mr. Chiarello at some time prior 
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to the accident, is that correct? 
4 Yes, sir. 
Q So when did you first become aware of Mr. 


Chiarello's car? 


A While I was going down the very first incline. 


ra) Was that prior to reaching the flooded condi- 
tion under the trestle? 
A Yes, sir. 
@) Where was he in relation to your vehicle? 
A In front of my vehicle. 
How far in front of you was he? 
About 75 feet. 


Nid you observe him go through this flooded 


Yes, I did. 
Did you follow him throuch this flooded areca? 
A Yes, sir, I did. 
Q Sir, were there other cars going in the sare 
direction as you? 
A Yes, sir. 
fe) Other than Mr. Chiarello's 
Yes, sir, there was. 
Was there any cars to your 


Yes, there were. 
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Q Would you tell us the position of this car 
that was to your rear, if you would? 
A To my left rear. 
19) Where would he be in relation to your bus? 
By my left rear wheel. 
Was he moving? 
Yes, he was. 
@) Now, sir, did you continue to keep Mr.Chiarello's 
vehicle in view? 
A Yes, sir. 
Q Was there any other vehicle ahead of Mr. 
Chiarello's vehicle? 
A Yes, there was. 
, How many vehicles were ahead of Mr.Chiarello's 
vehicle, if you know? 
A It was just continuous traffic. 
ie) Did there come a time, sir, where there was an 
actual impact between your vehicle and Mr. Chiarello's 
vehicle? 


A Yes, there was. 


Q Could you tell us how far that was from the 


trestle? 
A 75 feet, 100 feet. 


0 Sir, was there anything in the roadway ahead of 
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Mr. Chiarello's vehicle? 
A Yes, there was another car. 
Q And ahead of that,was there any other thing 
in the roadway, was there any obstruction of any sort? 
A There was a merae. 
THE COURT: A what? 
THE WITNESS: A werge. 
THE COURT: What's that? 
THF WITNESS: Another roadway coming onto 
bridce from an opposite direction. 
0 Was there anything else in the roadway? 
A Just other vehicles. A puddle. 
O A puddle? 


A Yes. 


9) How deep would you estimate that that other 


puddle was? 

A 3 or 4 inches. 

Q Sir, what did you actually observe with relation 
to Mr. Chiarello's car and the car ahead of you? What did 
you see just prior to the impact? What did you see? 

A The car ahead of Mr. Chiarello's car stopped and- 
momentarily, and proceeded--the car ahead of Mr.Chiarello 
stopped momertarily and then started up again, and then 


Mr. Chiarello's car stopped. 
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(@) Did you observe any signal lights in these ve- 
hicles? 

A Yes, I did. 

@) By that you mean the brake lights? 

A Brake lights. 

Q When vou saw these vehicles apply their -- saw 
the signal liahts, at least, how far was the front of 
your vehicle from Mr. Chiarello's car? 

A About 75 feet. 

Q At that time, had you qone throuch this puddle? 

Sgn eS. Sits 
THE COURT: You mean the trestle dip? 
MR. SCHULTZ: Yes, sir. 
This flooded condition under the trestle? 


Yes. 


You had aone past there? 


A Yes, sir. 

Q When you saw these brake liqhts coing on, what 
did you do? 

A I applied my brakes. 

Q How far away from Mr. Chiarello's car were 
you when you put on your brakes? 

A About 75 feet, maybe -- 


0 What -- 
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A TSG OO. 
@) All ori@he. 
At what speed were you going? 


A At 20 miles an hour. 


(9) Would you tell us what happened with relation 


to your vehicle at that point? What happened? 
A It started to slide. The wheels locked and 
the vehicle would not stop on account of the wet roadway. 
(9) Did your brakes operate properly? 
A Yes, they did. 
Were they wet? 
Yes, they were. 
From this puddle? 
A Yes, sir. 


Q Did there come a time when your vehicle came 


into contact with Mr. Chiarello's car? 
A Yes, there was. 
(9) Could you tell us at what rate of speed your 


vehicle was aoing when you came into contact with Mr. 


Chiarello's car? 

A Well, I had slowed down; about 7 or 8 miles an 
hour. 

Q After the impact, sir, did you see Mr. Chiarello? 


A Yes > eir, 
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Q Would you tell us what you saw Mr. Chiarello 


do after the impact? 


A Get out of his car, walk back towards me, tool: 


the keys out of his ignition, opened his trunk, lifted 
the trunk up to see if he could lock it, closed the trunk 
again, took the keys out and went hack to -he car, I 
imaaine, for his registration. 

(@) Did you then see him again? 

A Yes, Sir. 

9) When did you see him again? 

A He came back out and got into the bus and we 
exchanaed information. 

QO During the time that you observed Mr.Chiarello 
walk out of his car, did he hend down to lift up his 
trunk? 

Yes, sir. 


Did you see him bend to get the keys out of his 


Yes, sir. 
Did you see any indication that he was injured 
that you could observe? 
A No, sir. 
Did he say anything to you ahout heing injured? 


No, sir. 
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- I Q When he came hack to the bus, did you observe 


him walking towards the bus? 


an A Yes, sir. 


(@) Did you notice anything ahout him that would 


indicate that ‘he was injured? 


~ 


A No, Sir. 


@) When he got into the bus, did he say anything 


to you ahout heing injured? 


10 


| A No, sir. 
| 


1 | Q Did police officers come to the scene? 


1 A Yee; sir. 


Did you hear Mr. Chiarello talk to them? | 


Sir. 


Yes, 


Did you hear him mention anything ahout injuries 


police officers? 


He said he was all right. They asked if he 


needed assistance. 
Was there any damage to the bus? 


sir. 


No, 


Did you observe the damage to Mr. Chiarello's 


sir. 


Yes, 


Would you tell us what you saw, please? 


The bumper was dented, the trunk was dented 
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and the tail light was broken-- two tail lights were 
broken. On one the chrome was broken and the other one 
just the lens was broken. 

9) Mr. Girdwood, did you see any damage to the 
front of his car? 

A No, Sir, I didn't see it but I seen the water 
leaking from his radiator. 

Q Do you know whether his car came in contact with) 
the vehicle in front of him? 

A Yes, sir. 

Q You know, but cid it? 

A Yes, sir. 

(9) Did you see it come in contact with the vehicle 
in front of him or not? 

A Yes, sir. 


Q Did you remain at the scene until Mr. Chiarello's 


car was removed or did you go on your way? 


A No, I remained at the scene. 

Q How did his car leave the scene of the occur- 
rence; do you know? 

A He drove it and it was pushed to the other side 
of the bridge by the Port Authority police. 

Q Was he in the car while it was being pushed? 


A Yes, sir. 
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Q Was it pushed with one of those vehicles that 
have the bumpers or tire bumpers in the front? 


A Yes, sir, but it was a reqular police car with 


those bumpers on the front. 
Q Pushing? 
A Yes, Sir. 
Q It was not a truck? 
No, sir. 
A car? 
A car. 
Pushina it? 
A Yes, Sir. 
Q I assume that the car on occasion-- did it bang 
into the rear-- 
MR. LASSOFF: Your Honor, may we nave the wit- 
ness stop heing led at this point? 
MR. SCHULTZ: I will withdraw it, Judge. He 
may be right. 
Q What did you observe the police car do when 


he was pushing this car? 


A Get behind him and push him. 


Q Was there any intermittent pushing, do you know, 


did you observe? 


A I didn't see that. 
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Q Mr. Girdwood, you were in my office yesterday, 


were you not, sir? 
A Yes, sir. 
.@) Yesterday afternoon? 
Yes, sir. 
I assume that you met me when--about when I aot 
court, it was around five o'clock or so? 
Yes, it was. 
And you were asleep, were you not, on my couch? 
A Yes, sir: 
(9) Did we discuss this case yesterday afternoon 
Or so or did I tell you somethina? 
A Yes, sir. 
Q What did I tell you yesterday afternoon when 
I aot hack? 
A To be here tomorrow and to tell the truth. 
All vight. 
Did I discuss this case with you this morning 
before we came to court? 
A, Yes, sir. 
Q And that's the sum and substance of what has ' 
transpired so far, is that correct, sir? 
A Yes, sir. 


MR. SCHULTZ: Excuse me one minute, your Honor, 
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I want to consult with my partner. 
I have no further questions, your Honor. 
CROSS-EXAMINATION 
BY MR. LASSOFF: 

Q Mr. Girdwood, when you went to Mr. Schultz' of- 
fice, did he qive you a cony of your deposition to read? 

A Yes, sir. 

(9) And that was the deposition that was taken about 
a year and a half ago in this building, where I questioned 
you? 

A Yes. 

Q How fast waS your motor vehicle going prior to 
reaching the railroad trestle and the dip underneath the 
railroad trestle? 

A It was ahout the same speed as the rest of 
the traffic, about 25 miles an hour, 25, 30 miles an hour. 

THE COURT: How much? 
THE WITNESS: 25 to 30 miles per hour. 

9) Now, where, if any place, prior to your seeing 
Mr. Chiarello's car and the cars in front, their brake 
lights going on, did you reduce your speed? 

A I reduced my speed going down the ramp before 
we got to the puddle. 


Q And why was that? 
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A Because I could see-- I knew the puddle would 
be ahead. 

Q So that you knew the puddle was there and you 
knew that the water was deep? 

A Yes, sir. 

Q On this bus, how high off the ground are tne 


brake controls? 


A The brake controls? They are at my feet. 


Q I mean the brakes themselves, not the brake you 
push, the hrakes that lock the wheels. 
thickness of a tire. 
thickness of a tire; does that mean the 
width? 
height. 
height of the tire. And on that bus ap- 
proximately how high is a tire? 
A About 9, 12 inches. 
Q You are saying this circumference or not the 
whole width of the tire? 
A Not the whole width, of course not. 
Q All right. When you went through a puddle, 
did you know before you went into the puddle that the 
slower the speed that you went throuqh the puddle, the 


less water you would splash? 
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SCHULTZ: Ohjection, your Honor. 
> COURT: Overruled. 
No. 
(@) You didn't know that? 


A No, because no matter how you go through, if 


you qo through fast or if you go through slow, you still 
get water on the drums. 


Q Rut iti isa fact), Ls Lt not, that you throw 


wp more water coing through a puddle at a higher speed 


rather than a lower speed? 
MR. SCHULTZ: Objection, your Honor. 


THE COURT: Where? 


MR. LASSOFF: To the side and upward. I think 


it is a fact of science. 


THE COURT: I don't know any such fact of 
science. 
Q When you go through a puddle at a high speed, of 
water-~- 


MR. SCHULTZ: Ohjection. 


THE COUT: There may be a better way to go 


through for all I know, Mr. Lassoff. 
I sustain the ohjection. 
Q When you went down into this dip, could you 


see traffic in front of you at all times? 


419a 


Girdwood-cross 

A Yes, sir. 

@) When you came out of the dip, could you see 
traffic in front of you at all times? 

A Yes, sir. 

Q I show you Plaintiff's Exhibit No. 1 for iden- 
tification and ask you if that fairly and accurately rep- 
resents the railroad trestle as it exited at the time of 
this accident? 

A Yes, sir. 

@) Is that the photograph of the railroad trestle 
looking fack from the place where the accident happened 
towards the railroad trestle? 

A Yes, sir. 

(@) Is the place where the accident happened 
shown in that picture or did it occur still further hack 
from the railroad trestle? 


THE COURT: Further ahead. 


MR. LASSOFF: Further ahead, excuse me. 


A No, sir, it is in the picture, yhe area. 
Q Would you show us where in the picture that 
is, please? 
A Just -- 
MR. SCHULTZ: He should mark it, your Honor. 


Showing him is not going to do it. 


420a 378 
Girdwood-cross 
THE 'COURT': Yes. Put a dot. 


Q At the place where the accident happened, had 


you passed a bus stop alongside this roadway where pas- 
sengers would wait for the bus? 
A Yes, 818. 


@) So you already passed that bus stop, is that 


correct? 

A Yes, sir. 

Q I show you this photograph and ask you if it 
fairly and accurately represents the location and the bus 
ston as it appeared at the time of the accident? 

A Yes, it is. 


Q Is this photograph taken facing from the 


trestle up towards the bridge? 

A Yes, it is. 

(9) Can you show me where on this photograph the 
accident happened? 

A Yes, sir. 

Q Would you do so, please, with a circle again? 


A May I have the pen? 


‘a I'm sorry. I did take it away. 
Q I show you this photograph and ask you if you 


could show me on that photograph the place where the 


accident happened. 


ahima 26 


please? 


A 


Q 
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MR. SCHULTZ: Can we have that exhibit number, 


MR. LASSOFF: That's 3, I believe. 
Just about here. 

Just about there? 

Yes, sir. 


At the point where that street light is shown 


that photograph is there an access road of some kind 


to the bridae? 


A 


fe) 


No, it is beyond t'-t. 
It is beyond that? 
Yes. 

OK. 


Can you show me on Plaintiff's Exhibit 1 where 


bus stop is? 


A 


Q 


A 


Q 


No, the hus stop is not visihle here. 

The bus stop is not visible? 

Behind those billboards. 

MR. SCHULTZ: I didn't hear that. 

It is behind the billboards on that photograph. 


I show you this photoaraph looking towards the 


bridae and ask you if this photograph fwirly and accu- 


rately represents the roadway leading to the bridge as it 


existed on June 30, 1972? 
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A Yes, it does. 

Q At the top of this photograph, can you see 
the bridge, up over here? 

A The bridge is up here. 

Q So this is a ramp -- 

MR. SCHULTZ: We can't hear, Mr. Girdwood, 

please, 

A Yes. 

Q So this is a ramp to the bridge over here? 

A Yes. 

(9) And this is where the actual ramp to the bridge 
starts? 


A Yes, this is the access. 


MR. SCHULTZ: If your Honor please, I don't 


think this is doing anybody any good. 
THE COURT: There's a private conversation 


going on between you, Mr. Lassoff, and the witness, and 


nobody can hear including me. 
Q Would you mark where the actual ramp to the 


bridge starts on that photograph, Mr. Girdwood? 


MR. SCHULTZ: Could we have that exhibit number, 


LASSOFF: It is not in evidence yet. 


COURT: I don't know what you mean by 
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“actual ramp." 

fe) Is this road over here that the accident hap- 
pened on an access road? 

A Yes, sir. 

MR. SCHULTZ: If your Honor please, at this 
time I'm qoing to object unless this picture is in evi- 
dence. 

THE COURT: We can mark it for identification. 

MR. SCHULTZ: Or whatever he wants to do. At 
some point I think it should be marked. 

(Plaintiff's Exhibit 13 marked for identi- 

fication) 


MR. LASSOFF: I will offer it in evidence, your 


MR. SCHULTZ: I didn't hear you ask him if 


that accurately portrays the scene. 


MR. LASSOFF: I did and he said yes. 

THE COURT: I didn't hear it. 

You had a conversation going on up here, your 
back was to the jury, they didn't hear what you were 
saying,I didn't hear what you were saying. 

Q Mr. Girdwood, I ask you if the photograph that 
I just showed you, this particular photograph, accurately 


portrays -- 
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THE COURT: When you say "this particular 
photograph," that record will not know what you have in 
your hand unless you tell the reporter what it is. 
@) This particular photograph, Plaintiff's Exhibit 
13 for identification, fairly and accurately depicts the 
roadway leading eauanes the Bayonne Bridge as it existed 
on June 30, 1972? 
A Yes, it does. 
MR. LASSOFF: I offer it in evidence. 
MR. SCHULTZ: No objection, your Honor. 
(Plaintiff's Exhibit 13 received in 
evidence) 
fe) Would yen mark with that pen where the actual 
ramp to the bridge starts? 


THE COURT: I don't know what you mean by 


"actual ramp." 


A Well, there are sevevral actual ramps to the 
bridge. This one and the one from the other side, from 


another street. 


Q The actual ramp for the road you were traveling 


It is before this picture. 
Before this picture? 


Yes. 
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Q I see. 
Is this an access road that you were traveling 
on at the time the accident happened? 
THE COURT: I don't know -- 
A I can't define an access road, it is part of the 
bridae roadway. | 
THE COURT: He said after you leave the trestle 
the road starts its upward elevation to the bridge. 
That's why I keep asking what you mean by "ac- 
tual ramp." 
I gather from this witness the rise from 
normal level up to the bridge started right beyond the 
trestle. 
THE WITNESS: Yes, sir. 
THE COURT: From then on the elevation goes up. 
Now, where you say the point of actual ramp is, 
I don't know. 
Q May I ask you to mark with a circle on this 


photograph the place where the accident happened, if you 


A Right there. 
Q At the point where you have put a circle, isn't 
there a lowering of the roadbed and a slight decline? 


A Yes, sir. 


| 
can do so, if it.is shown on the photograph? 
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Q 0 that at that point the road doesn't go up, 
it aoes down slightly? 
A Yes, sir. 
0 Thank you. 
You are a professional driver, correct? 


A Yes, sir. 


You have driven for a living for 20 years? 


e 


Q 
A Yes, sir. 
Q 


At the time of this accident, you were fully 
aware of the effects of rain and weather on brakes, were 
you not? 

MR. SCHULTZ: Objection, your Honor. 

THF COURT: Overruled. 

A Yes, sir. 

(@) It was part of your job to be aware of that, 
wasn't it? 

A Yes, sir. 

Q As a matter of fact, as an employee of Domenico 
Bus Service, do they give you certain instructions with 
regard to safety in operating buses in difficult weather 
conditions? 

A Yes, sir, they do. 

@) What are the instructions or what were the 


instructions as of June 30, 1972? 
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Not following close. 
Not following close? 
A Yes, sir. 
(9) Sir, when you came out of this ramp, what speed 
were you going at? 


MR. SCHULTZ: Objection, I don'tknow what he 


MR. LASSOFF: I withdraw it. 


(9) When you came out of the dip, what speed were 


you ooing at? 


A About the same speed I ended at,about 20 miles 
‘an hour. 

(a) As a professional driver, do you know how much 
distance your bus would cover driving at a speed of 20 
miles an hour in one second? 

A About 20 feet a second. 

0 Would you accept 1-1/2 feet per second as a 
mathematical formula so that you would be covering 30 
feet per second? 

A Yes, sir. 

Q So that when you got out of that ramp, how 
close was the closest car in front of you? 

THE COURT: What is it now? You traveled 30 


feet a second? 
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sir. 
LASSOFF : That's a mathematical formula. 
THE COURT: What is a mathematical formula, 
Mr. Lassoff? j 
MR. LASSOFEB.: That a moving vehicle operating 
at a speed covers 1-1/2 feet per second for each mile of 
speed. 
THE COURT: So you say he is going 3 feet a 
second? 


MR. LASSOFF: 39 feet a second at 20 miles an 


THE COURT: All right. 
Q When you got out of the dip, how far in front 
of you was the closest car? 
A ‘aheue 75 feet. 
Q How long did it take-- withdrawn. 
Before you got out of the dip, did you see 
' the’ brake lights of the car in front of you? 
A No, sir. 
Q Did anything block your view of the brake 
lights of the car in front of you? 
A There is a bend in the road. 


Q Can you show me a bend in the road in any of 


these four photographs that are in evidence? 
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A Yes, sir. This one. From here. From back 
MR. SCHULTZ: I think it should be marked, your 


MP. LASSOFF: That's Plaintiff's Exhibit 1. 

MR. SCHULTZ: But can he mark it? Just talk- 
ing about it and not marking it does not do any good, your 
Honor. 

A The anole of the bridge is off to the left 
here. It doesn't - - you are looking at it -- by looking 


at this picture, one would think that the bridge is 


particular part in the Photograph is off to the left. 


Q Coming out of that dip, coming out of the in- 


i 

Straight ahead this way, but actually the bridge at tni« 
{ 

| 


cline, is there anything that blocks your view of the entire 
road? 
A No, sir. 
Q So that that bend does not affect your vision 
of the cars in front of you? 
A Not unless they ‘are far enough ahead of you. 
Q And the car 75 feet in front of you would not 
be far enough ahead of you to hlock your vision? 
A Yes, it would, at times. 


Q It would? 


nw A Neen i:dpemeone 


an AE —— 
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A Yes. 
MR. LASSOFF: May I show it to the jury? 
THE COURT: No, I want him to indicate a bend. 
Q All riqht. Indicate a bend, if you would, in 
this picture. 
THE COURT: Use a "B" =-- 
THE WITNESS: Right here. 
Put a "B" on top of that mark, please. 
(Handing to the jury) 


MR. LASSOFF: Should I proceed or wait? 


THE COURT: You might as well wait. I want the 


jury to listen to his testimony. 
MR. LASSOFF: All right. 
THE COURT: You may proceed. 

QO You have come out of the dip going at a speed 
of about 20 miles an hour, and you see the brake lights 
of Mr. Chiarello's car go on. 

Going at that ‘ionad new wack time would it 
take to stop your bus? 

MR. SCHULTZ: Time? 

MR. LASSOFF: Time. 

MR. SCHULTZ: Objection, your Honor. 

I have no idea. 


THE COURT: Overruled. 
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You have no idea? 
Time,no. Not timewise. It would be a matter 
of seconds. 
Q A matter of seconds? 
Yes. 
(9) When you came out of that dip and were driving 
and saw Mr. Chiarello's hrake lights come on, you had 
to take your foot off the accelerator or a@as pedal and 
change it to the brake, did you not? 
A Yes, sir. 
Q Did that take time? 
Yes, sir. 
Ahout how long did that take? 
I have no idea, sir. A second, a fraction of 
a second. 
Q At the point where the accident occurred and 
the point where you applied your brake, this roadway was 
one car wide, correct? 


A Yes, sir. 


Q Did you at any time, from the time you applied 


your brake until your bus struck Mr. Chiarello's car, 
change directions in any way? 
A Yes, sir, I tried to steer into the curb. 


Q Did you hit him straight on? 


432a 


390 


Girdwood-cross 

I -- the rear wheels hit the curh on the curve. 

Let's change it to feet this time, sir. 

How many feet would it have taken you to stop 
your bus under the conditions that were in existence at 
the time of this accident? 

THE COURT: According to your figures, 60 feet. 

MR. LASSOFF: He didn't stop the bus, your Honor. 

THE WITNESS: About -- 

THE COURT: You gave him a hypothetical and 


the answer to your hypothetical is 60 feet on your science 


figures, you told me. You asked him a hypothetical, 


didn't you? 

MR. LASSOFF: No, I'm asking a direct question. 

THE COURT: The question you put -- 

Going at a -- 

MR. LASSOFF: I withdraw the question. 

THE COURT: Going at a speed of 20 miles an 
hour, how long would it take him to stop his bus? 

MR. LASSOFF: Under the weather indietine that 
were existent at that time. 
: THE COURT: You have given the answer to the 
Court and jury. 60 feet. 


MR. LASSOFF: All right. 


If there were perfect weather conditions -- 
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MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 
Q -~- and the road was not wet, how many feet 


would you have to cover going at 20 miles an hour before 


you brought your bus to a stop? 


MR. SCHULTZ: Objection, your Honor, that is not 
relevant. The conditions are what was there then. 

THE COURT: I will take it. 

I'd say about 50, 60 feet. 

At regular weather conditions? 

A Yes, sir. 

te] Does the fact that the roads are wet and flooded 
increase or decrease the distarice tnat a car would travel 
before you coulda stop? 

A That depends on the weather conditions. 

ol Assuming the weather conditions as of this day, 
the time of this accident, would it make it a shorter stop 
or a longer stop? 

A It made it a longer stop. 

Q Under thes weather conditions how many feet did 
you need to bring your car to a stop qo..7 *t 20 miles an 
hour? 

MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 
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A About -- he thought about 60 feet. 
QO You just said it was €0 feet. There was no 
change between perfect weather -- 
A I assume it would take ab at 60 feet. Because 
most times your wheels will grab. 
(@) What I want to know from you is: Can you stop 
your car in a shorter distance on a dry roadway than 
on a wet roadway? 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 
A Yes, you can stop your car. . 
f@] You said it would take you 60 feet to stop the 
hus on a dry road. ° 
THE COURT: No, he said 50 to 60 feet. 
Q 50 to 60 feet on a dry road? 
A Yes, sir. 
(@) I want to know on a wet, flooded roadway, how 
long would it take you to stop that bus, how many feet? 
A. Say 70. 
0 70? 
When you first applied your hrakes, you were 
€0 to 75 feet hehind this car? 
MR. SCHULTZ: 75 is what he said, Mr. Lassoff. 


THE COURT: 75. 


———————— 


| 


| 
| 
| 
| 
| 
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Q So that you were 75 feet?- 

A Yes, sir. 

Q Was that at the time your foot was on the ac- 
celerator or when it was on the. brake? 

‘A : I don't remember where my foot would be exactly 
at 75 feet, no, sir; I don't remember. 

Q At the time you first saw the brake lights, 
your foot would still be on the accelerator? 

MR. SCHULTZ: Objection, your Honor. 

A Yes, sir. 

Q So that some period of time had to transpire 
while you took your foot from the gas pedal and put it 
on the brake, correct? 

A Yes. 

THE COURT: He has already said a fraction of 
a second. 

Q At that time did you also see the brake lights 
go on on the car in front of Mr. Chiarello? 

A Yes, sir. 

fe} And in front of that car was there another car? 

Yes, sir. 
What was that car doing at that time? 
Slowing down. 


For what reason? 
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A To allow vehicles to merge from another direc- 
tion. 

'@) Was there a car that was proceeding slowly 
throughout the puddle at the time this accident happened? 

A Yes. 

Q Is that the car you are talking ahout or is 
that still another car? 

A No, that would be the same car. 

Q At the time the accident happened, had that 
third vehicle gone <1rough the puddle or was it still 
in the puddle? 

A It had gone through the puddle. 

ne) When your bus struck Mr. Chiarello's car, low 
far did your bus move after the impact? 

A After impact? 

9] After impact. 

A About two, three feet. 


Q How far did Mr. Chiarello's car move after 


the impact? 


About 10 feet. 
: Did something bring Mr. Chiarello's car to a 
stop at that place? 
A Yes, sir. 


What was that? 


qn 


~ 


20 


21 


25 
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The vehicle in front of him. 


Struck the vehicle in front of him? 


sir. 


@) At the time your bus hit Mr. Chiarello's car, 


was Mr. Chiarello's car moving? 


A No, ‘sir. 

Q How long had he been stopped? | 
A Just for a second. | 
0 When you drive a car-- I withdraw the question. 


It is part of your job to cross thi’ Bayonne 
Bridge several times each day, is it not? 

A Yes, sir. 

@) And you are fully familiar with the fact that | 
on the roadway leading to said bridge there are places 
where water collects? 

A Yes, sir. 

(@) Incidentally, in that dip underneath that rail- 
road trestle, aren't there sewer lines and drains? 

A Yes, sir, that's where it floods. The sewers 
qet clogged up. 


Q And there are no sewer ‘ines or drains along 


tne rest of the roadway,are there? 


A No, sir. 


19] So that when you were operating your bus you 
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knew it was cuite likely that your bus would go through 
pools of water? 

A Yes, sir. 

fa) Did you also know it was quite likely that 
those pools of water er affect your brakes? 

A Yes, sir. 

Q Did you take any precautions with regard to 
going through pools of water with the operation of the 
speed of your vehicle? 

MR. SCHULTZ: Objection, your Honor. 
THE COURT: He has already answered that. 
Go ahead. Next question. 

O When you saw Mr. Chiarello after the accident, 
how did he appear to be to you? 

A Shaken. 

f@) What does "shaken" mean? 

A White. 

@) White? 

A Yes. 

Q He didn't appear to be strutting around in 


full glory, did he? 


MR. SCHULTZ: Objection, your Honor. 


I did not hear you. 


THE COURT: Sustained. When your counsel 
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2 | "Objection," don't answer until I rule on the objection. 
a THE WITNESS: TI said I couldn't hear, sir. 
4 THE COURT: He couldn't hear you but I sustained 
5 || the objection anyhow. | 
6 } Q After this accident -- I withdraw the question. 
oF Incidentally, was it the Port Authority that 
B i pushed Mr. Chiarello's car to the other side of the bedaue? | 
3 i A Yes, sir. 
. 10 | Q Wiat kind of a vehicle is that? | 
ie | A It was a police car with rubber bumpers. | 
me 12 ) Rubber bumpers? | 
3 I 
oe 13 1 A Yes, sir. | 
Mi | Q I see. | 
15 After the accident, did you speak to Mr. | 
16 Chiarello at any time? 
7 | A Yes, sir. | 
18 | re) What did you say to him? 
19 | A First of all, I asked him if he was hurt, and 
2 | asked him for his registration and license. | 
21 | fe) Did you say to him, "I am sorry"? | 
| A Yes, sir. | 
23 | MR. LASSOFF: No further questions. | 
A | MR. SCHULTZ: No questions, your Honor. 
25 : THE COURT: You may step down. | 
| 
| | 


LA) 
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(Witness excused) 
THE COURT: Next witness. 
MR. SCHULTZ: If your Honor please, I have two 
doctors here. One doctor just came up from Florida 
this morning. As a matter of fact, he just got here. 
Could I have about five minutes to talk to him? 
Judge, he just got off the plane. 
THE COURT: We will have a short recess. 


(Recess) 
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2 | (Jury present.) | 
3 MR. SCHULTZ: Take the stand, please. 

4 || DUKE BARNETT BAIRD, called as a 
5 || witness, being first duly sworn, testified as follows: 
6 | DIRECT EXAMINATION 
7 | BY MR. SCHULTZ: 
8 | Q Dr. Baird, would you be good enough to tell us, | 
9 | sir, what your address is? | 
10 | A Yes, sir. I have my office at 2825 East Fourth 
11 | Avenue in Hialeah, Fiorida, that's just outside of Miami, 
12 | Q Sir, do you practice medicine from that address? 
13 A Yes, sir. 
4 | Q Sir, are you a licensed physician and surgeon in 
15 the state of Florida? 
16 A Yes, sir, I am. 
7 Q Sir, would you be good enough to tell us your 
18 | hospital connections, if any, at Florida, in Florida? 
19 | A Yes, sir, I'm currently practicing at Hialeah 
20 || Hospital which is near my office and Parmalee, a hospital 
21 | outside of Hialeah. 

| Q Would you be good enough to give us your educational 


background? 
A I had my premedical training at the University of 


Mississippi; four years of medical college at the University 


we 8. ae 
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of Alabama. I graduated at 1949. JI had a year of internship 


at the National Naval Medical Center, Bethesda. A year at 
Lloyd Nolan Hospital at Birmingham, Alabama, I then had two 
years in the service, in the army and air force, primarily 
in orthopedic surgery. | 
I then had three years of training at the Columhia | 
Presbyterian Center, New York cies. in orthopedic surgery. | 
I then went to Florida and sturted practicing in 1957 
restricted my practice to orthopedic surgery and I'm still | 


there. 


Q Sir, do you have any additional degrees or designa- 


ee memnemnn etee | 


—— 


tions, such as iat of a diplomate? | 
A Yes, sir, a fellow of the American College of 
Surgeons, also a fellow of the American Academy of Orthopedic 
Surgeons, and a diplomate of the American Board of Orthopedic 
Surgeons. 
Q Sir, would you tell us how one becomes a diplomate 
in the American Board of Orthpedic Surgeons? | 


A Yes, sir, at the time that I took the examination, 


which is in 1959, it was in two parts. Part one is written 
and oral. Atter you have successfully completed that, you're 
in practice for two years, restricting your practice to 
orthopedic surgery. You are eligible for part two, which is 


written, given by other orthopedic surgeons in the country. | 


7. 


to 
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If you successfully completed that, you are appointed as a 
diplomate of the American Board of Orthopedic Surgeons and 
I did this in 1959, 

Q Doctor, did you have any connection with me what- 
soever, prior tc today? 


| A No, sir, this is the first I've met you. 


Q Sir, did there come a time in February of 1975 when 


you were asked by a representative of the Domenico Rus 
Service to examine Mr. Thomas Chiarello? 

A Yes, sir. 
| Q Sir, would you tell us the date that you examined 
him and where you examined him? 
A I examined him at my office on February 5th of ‘75, 
almost a year ago. 


Q Sir, would you be good enough to tell us the 


| method of examination that you conducted and your findings 


| and please go slowly so that the court reporter can take it, 
| the Court and the jury understand it, sir. Would you please? 
Basically, what I do is I take a history of the 


patient, the onset of the patient's illness, 


| 
| 
| A 
| the progress of 


his course through the--throughout this course of illness 


Then I find what his present symptoms are. Then 1. go 


until the time I see him. 
into what his past medical history was in relation to this 
| 


co 
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particular area. Then I do a physical examination; and 
then I obtain x-rays of the region we're talking about, and r 


then formulate an opinion. | 


On the day I saw him, February 5th of '75, he gave me 


a history of being in an accident on the 30th of June of '72. 


} 
} 


Q Doctor, would you please just give us the examinatioh 


that you conducted. | 
A Right. | 
Q And your findings. 

A Do you want any of his complaints? 

Q If they are necessary for you to render your 


opinion, sir. 


A I went through his history. I also had available | 


prior medical reports and prior hospital reports on the 
patient, and prior orthopedic reports. 


At the time I saw him he was still being followed by 


Dr. Leone, and he was taking Valium and Elavil and also he 
took Percodan for about three weeks and then he was taking 
Fiorinal. 
I asked him what his present symptoms were and he said 
that he was having occipital headaches, this is in the back 


of the head, coming on about two or three times a week, going 


up from the back of the head over the top of the head to the 


forehead, lasting anywhere from fifteen minutes to two hours. 
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He also said he had a soreness in his neck, both when 
he was sitting at rest, and that he had no discomfort with 
motion of his neck, but when he turned his neck rapidly, or 
turned it to the extremes, he would have neck discomfort. 

I asked if he had any pain in his arms and he said he 
did not, but that his right arm generally felt weak. 

I asked him then in reference to his back if he was 
having any further problems with his back and to quote him 
he said, “About all the time." 

He said sometimes these get quite severe and he estimated| 
approximately 50 to 75 percent of the time there was severe 
symptoms in his back. 

He had no actual pain in the right leg but he said he 
felt a deadness in his right leg. Also he felt his right leg 
would occasionally give way from time to time. 

I asked him if moving his back, just moving it without 
any stress, would cause pain and he said that it would, 

I took a past medical history. He said he had had no 
prior injuries or symptoms or treatments or x-rays on his 


back or his neck before the accident in '72. 


And that his only prior hospitalization had been for a 


tonsilectomy and for an appendectomy. 
I then examined the patient. For the examination he 


undressed and a long gown, which is open down the back, is 


= ¢ & & 
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applied, is worn by the patient. 


I stand behind him and during the history taking you 


are actually observing the patient and this is part of your 
examination. 
THE COURT: You're talking too fast, doctor. I 
don't think the members of the jury are getting everything 
| 

you say. | 

o And speak up a little louder and slower, doctor, 
please. 

A Alli right. 


| 
: 
I checked and he was a slightly obese, 38 year old man | 
who is using a cane in his right hand. He had a well healed | 


scar in the lower back, in the middle. I examined his neck. 


He had a full range of neck motion. 


When I do this, I put my right hand on top cf ‘his head 
and my left hand on his neck to feel the muscles while they're. 


going through the motion. 


Q Doctor, can I interrupt you? 

A Yes, sir. : | 

Q Sir, you say that you éxamined his neck and did | 
you say you found a full range of motion? | 


A Yes, sir. 
Q Would you tell the Court and jury, please, what 


that means? 
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A Yes. In other words, I take them through a range 
of motion of bringing the head all the way dowm in flexion, 


all the way in extension, turning to the right, turning to 


the left, tilting to the right, tilting to the left, and then 
circumduction or carrying it around in#a circle. 
All of these motions were full. 

_ He complained of discomfort on the right side of his 
neck with bending it forward and with turning it to the left. 
He said he had no discomfort with extending his head hackward 
or turning it to the right. Nor did he have any discomfort 
with circumduction or carrying it around in a circle. He had 
no spasm or tenseness of the neck muscles when he was 
standing at rest or during the motions of his neck. 


Q Sir, would you tell us what the significance is, 


; ease, of the absence of a spasm in and about the neck 
area, as you have described it? 


A Yes, sir. Spasm to me is an involuntary tensing 


of the musculature in the presence of a significant degree of 


pain. The body tries to protect that joint by putting the 


muscles on both sides of the joint into a spasm. The lack of | 


spasm would indicate that there's nce significant degree of 


pein in that region. 


Q Sir, after examining his neck and observing that 


“here was no tplinting and no spasms, what was your conclusion 
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sir, with relation to his neck area? 

A My eventual conclusion in reference to his neck, 
he had no current disability to the neck on an orthopedic 
basis. 

In other words, orthopedics, which is my “»ecialty, is 
the treatment of the bones and the joints of tie »ody and 
their related structures, the ligaments, tendons, muscles and 
nerves. In respect to his neck, I found no permanent disa~ 
bility. 

Q In other words, in February of 1975, you found no 
permanent disability in and about the area of his neck, in- 
cluding his cervical vertebrae, the surrounding ligaments, 
the surrounding nerves and muscles; is that correct? 


A That's correct. 


Q All right, sir. Now, would you be good enough to 


continue with your examination or tell us what else you did? 

A That part of the neck examination is, I carry his 
shoulders through a full range of motion, I raise them 
overhead, which is abduction, externally rotate, bend them 
all the way out and in. He had full motion of both shoulders, 
there was no restriction of motion of the shoulders and there 
is no pain on motion of the shoulders. 

I then did a neuralogical examination. 


Q Wait a minute, sir, before you go any further. 
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So now with relation to his shoulders, what was your 


ultimate conclusion with relation to the bones which formed 


the shoulder joints and the ligaments and muscles in and about, 
that area? 

A There were no complaints and no abnormalities in 
the shoulder regions. 

Q Would you continue. 

A I then did a neurological examination of the arms. 
He had sluggish reflexes but his reflexes were equal on both 
Sides. In other words, with equal reflexion on both sides, 


some people are more tense than others or have very hyperactive 


refiexes, but the primary problem in reflexes is the equality | 
| 


with both sides. 


His reflexes were equal. There was no change of any of 


the reflexes, the biceps and the triceps and the flexor 
carpi radialis, which is one back here, one here and one down | 
here. I then checked the-- 

Q Wait a minute, doctor, before you go to that. So, 
with relation to the neurological examination of his arms, 
which is the biceps and the triceps and the movement there, 
did you find any ‘ieuternesiat involvement whatsoever? 


A Well, I had not finished with the neurological 


examination. I further checked out the power of the muscles 


supplied by the three primary nerves of the forearm, the radial 


| 
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atic ulnar nerve and median nerve. There was no atrophy, 
there was no muscle weakness or disfunction that I could 


determine. 


The reflexes, as I say, were normal. I found no neuro- 
logical deficits of the arms or the upper extremities. 

Q All right, sir. 

What else did you do, sir? 

A I then checked his low back area, On this particular 
examination I stand behind the patient, and I have them 
bend forward and bend backwards and tilt to the right and 
tilt te the left while I can observe the function of the back 
throughout these various motiqns. 

On bending forward, the patient voluntarily limited his 
flexion to about 50 percent of normal. 


Q What do you mean by that, sir, what he voluntarily? 


A I can show you. In other words, on a normal bending, 
a person can normally bena over approximately 90 degrees. On 


his bending, he bent over approximately 50 percent of that, 


| 
| 
| 


and what I mean on voluntarily is that it was my opinion that 
there was no muscle spasm or pain that was limiting his 
motion, that the patient would just bend that far and say that! 
all I can bend, but actually there was no--nothing that I 
could see in my examination as to why he would be limited 


to that range of motion. 
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In fact, he had full motion in bending backward and in 


bending to the right and to the left. 

Q Doctor, you say that you found no muscle spasm 
and about the lumbar area? 

A That's correct. 

Q And doctor, what does that signify to you, the 
absence of musclr spasm? 

A Again, it would indicate that the patient has no 
significant degree of pain in the back during these particular 
motions. 

In fact, he complained of discomfort o« bending forward 
and on bending to the right and or bending backward and no 
discomfort on bending to the left side. 

Q Sir, did you say that with relation to Lending to 
either side and backwards, did you see any restriction there? 

A No, his motion in those particular ranges were full. | 

Q Now, sir, were you able to determine, as a doctor 
with reasonable medical certainty, any reason why he couldia't 
bend forward more than he did? 

A No, 

Q All right, sir. 

A I then examined the lower extremities and-- 

Q Would you tell us what you mean by the lower 


extremities, please? 
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His legs. 
His legs? 
His legs, right. 


Q All right. 


A And checking as to the muscle power, he had no atrophy 
of the calves or of the--just above the calf in the supra- | 
condylar region of the thighs. I measured those areas, he was, 
16 inches both calves, 17 and one quarter inches in both 
supracondylar regions. 


Q Excuse me, doctor, when you tell us there was no 
| 


atrophy and that the calves measured equally, beth on the right 


and the left, is that correct? 

A That's correct. 

Q What does that signify or what does that indicate 
to you as a diplomate in the field of orthopedics? 

A Well, there's two things, really, that could cause 
a muscle wasting or a muscle atrophy. One thing would be a 
favoring of that side or a disuse of that side. Another 
thing that could cause a musc!e wasting or an atrophy could 
be an actual disfunction of the nerve supplying the muscles 
in the area where the muscle wasting is. With the absence of 
any atrophy, muscle wasting would be, in my opinion--that 
there is no evidence of any nerve disfunction or favoring of 


one side over the other side. 
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Q So, doctor, in this particular instance you did not 
find any wasting; is that correct? | 
A Yes, sir, 


Q And you found no atrophy? 


A Yes, sir. 

Q Which indicated to you, I assume, then, that there 
was no neurological deficit or involvement in his calf 
muscles or thigh muscles? 

A That's correct. 

Q Would it also indicate to you, doctor, that his 
calves and thighs were being used equally, both right and left? 

| 


A Yes, it would indicate this to me. | 


Q Sir, if he did not use them, you would say there 
would be some difference in measurement? 
A If he favored one over the other, yes, I would 


expect to see a difference in measurement, particularly in 


the calf. 
Q And you found no difference? 
A No. 
Q All right, doctor. Would you please continue. 
A I checked the foot, the muscles that pull the feet 


up and the muscles that put the large toe up, the long 
extensors, and these I could determine no difference between 


the power on either side, 
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I checked his reflexes. His ankle jerks and his knee 
jerks were again sluggish but they were equal on both sides. 
I also checked the escalation to the foot. The pulses at the 
ankle and the foot were equal, and normal on both sides with 


each other. The color and the temperature of the feet was 


equal on both sides. 


Q Doctor, before you go any further now, you told us--| 


I think you told us, anyway--that you did knee jerks, did you? 

A Yes, sir. 

Q And did you find them equal on both sides? 

A Yes, sir. 

Q And did you tell us that they were sluggish on 
both sides? 

A That's correct. 

What does that indicate to you, sir? 

A That there's equal function on both sides to the 
muscles at that level, which would be approximately 3, 4, 
lumbar 3, 4. 

Q Did you also do ankle jerks? 

Yes, sir. 


I assume that there's a posterior ankle jerk, is 


A The ankle jerk is an Achilles' tendon reflex, one 


of the other names for it. There's a posttibial tendon 
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reflex, which is a different reflex. 
Q Sir, would you tell the Court and jury how one 


performs these reflexes, doctor, or how did you do it on this 


man, let's do it that way. 


A Right. When I did it on him, I first had him 


sitting on the side of the examining table, and I sit down 


in a chair and he's about this level to me, and I check-- 

I have a rubber hammer, I check his knee reflexes and his 
foot and ankle reflexes, in that position, and then with 
the--later with the patient like face up on the table, while 
I'm performing other tests with the legs, one of which is 
called a Favre's test, where you put your heel on the 
opposite knee, actually you're checking on that particular 


test, the hip function, but it's a good point where you can 


check again the ankle reflexes to see if they're equal on 


oth sides. 


Then later, as I'm checking the patient with the patient 


face down on the table, at this point I'm usually looking for 


tenderness but in this position you can also bend the patient's 


| knee and again check your ankle jerks and posterior tibial 


reflexes, and in the three instances that appeared to be 


equal on both sides with each other, the ankle jerks. 


Q Doctor, what was the significance of the fact 


that they were equal on both sides? What is the significance 
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to you, sir? 


A To me they would signify no disfunction of the nerves 
to the particular reflexes, which is the L=-4, 5 level or L-5 
root. 


Q Doctor, the nerves that supply that particular 


area that we're now talking about, they emanate from the 


L-4 and L-5 area, do they not? 
A Yes. 
Q Sir, was that the operative site where this man 
had had an operation? 
A Yes, he had an operation at that site. 
Q What site do you say--do you recognize the operative 


area to have been? 


A From the records, a review of the records, he had 


an exploration at L-3, 4, the site above that, on the right 


side. And had an excision of a disc at L-4, 5, and then he 
later had some different surgery at that level, too. 

Q Doctor, with relation to the nerve that 
emanates between L-4 and L-5, where there was this hemi- 
laminectomy; is that correct, sir? 

A Laminectomy. 


Q Laminectomy, all right, sir. 


Does the nerve that emanates from the scene or the sight 


| 

| 

| 
of that hemi-laminectomy, does that control the area that you "Fe 
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now talking about you tested? 
THE COURT: You mean just ankle jerks and knee jerks 
MR. SCHULTZ: Yes, sir. 
A It doesn't control the knee jerks, it controls the 
ankle jerks. 
Q And you found that these ankle jerks were equal; is 
that correct, sir? 
A Yes. 
Q Does that indicate to you that there was at that 
point no nerve involvement? 
MR. LASSOFF: Objection. 
MR. SCHULTZ: Withdrawn. 


Q What does it indicate to you? 


2 


i 


A That would indicate to me that there's no disfunction 


| of the nerves from that level. 

Then I proceeded with the patient, as I say, lying face 
\ down to see if he had any localizing tenderness. He was 

| tender from about--he had a scar, as I say, on the back from 
a prior operation; from about an inch and a half above the 

| deo of the scar to about--which was about L-2, down to the 

| mid sacral region. He also complained of tenderness over the 
I isis iliac crest and the right buttock. I will have to show 


| you, you feel in the back the bone comes out over here, a lot 


f 
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people call that the hip bone, it's the pelvic crest. He 
complained of tenderness over there and over the entire right 
buttocks. 
That was the end of the examination, other than the 
x-ray examination. 
Q Doctor, you told us that you examined some x-rays. 
What x-rays did you examine? 
A I took x-rays of the patient in my office on that 
examination. 
All right, sir. Do you have those x-rays with you? 
Yes; sir, I do. 
Could we see them, please? 
A You want the folder? 


Q The x-rays themselves. Before we do that, doctor, 


you had these x-rays taken of this patient in your office, did) 


you? 

A Yes, sir, I did. 

Q Are these the x-rays that you took under your-- 
were they taken under your supervision, sir? 

A Yes, I did not take them but they were taken 
under my supervision. 

Q By an x-ray technician within your office? 

A That’s correct. 


Sir, ace those the x-rays that were taken in ycur 
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office that you have there with you today? 
A Yes, sir, they are. 


MR, SCHULTZ: I offer them in evidence, your Honor. 


MR. LASSOFF: No objection. 

(Defendant's Exhibit B is marked in evidence.) 

I have a folder to keep them all together. 

It's just I want you to put the ones out. 

THE COURT: Do you want all the x-rays in or only 
certain ones? 

Q Do you want to select certain ones that you want 
to use today, doctor, to describe this condition or do you 
want to put them all in or what? 

A It doesn't matter. Why not put them all in and 
keep them all together. That way they won't get some here 
and some there. 

THE COURT: All right. 
MR. SCHULTZ: That’s Defendant's Exhibit B, is it? 
THE CLERK: Received in evidence. 

Q Doctor, would you select whatever x-rays you want 


to and put them in the shadow box and explain to us, to the 


Court and jury, what you saw? 


cervical spine. This is an oblique view which primarily 


| 
A This is the--I took five x-rays of the neck, of the | 


just shows the foramina or holes through which the nerve from 


i 
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the neck emanating down to the shoulder and down to the arm. 

These are normal throughout all of the neck x-rays. 
This is one oblique-- 

Q Excuse me, doctor, leave that ir there, would you 
please? Doctor, is that a normal cervical spine that you 
see there? 

A Well, this really doesn't tell that much. It's 
an oblique view. There's a side view would show you more 
information. 

Q What you see there in that oblique view, does tha* 
indicate a normal spine to you? 

A Yes-- 

MR. LASSOFF: Objection, your Honor, these x-rays 


don't tell him that much, he said. 


Q What does that x-ray indicate to you in that oblique 


A There is no positive findings on this. This is 
a normal film of the oblique view. 

Q All right. 

A This is the other left oblique. Again, it depicts 
your foramina, there's no encroachment, no evidence of any 


fracture or subluxation. Again, I would call that a normal 


| 
x-ray. That's a lumbar. 


This is--I take two films of the side view of the neck. 
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This is a film with the patient bending his head backwards 

and perhaps I can get the other one up at the same time. 
Anyway, this is with the patient bending his head forward 

in a side view, and what I do on these two, I'm trying to 

determine that there's no stiffness of the neck, particularly 

at any particular level, and that the motion of the neck on 


both the extension film, the bending film, is normal. Also 


this would show me if there's any narrowing of any of the disc! 


Spaces between any of the vertebral bodies. There are seven 
vertebral bodies. And there's no disc degeneration, no 
evidence of any fracture, and there's no evidence of any disc 
degeneration. It's a normal study on the cervical spine. 

I have one other front view. 

This primarily is to see between the--what we call the 
lateral mass end to show the adontoid view. The adontoid's 
intact and I can see no compression of the lateral masses. So, 
the three films of the neck show no findings and they are 
normal films. 

Q Doctor, is there any loss of curve indicated 
in any of those cervical x-rays? 

A No. The film that would show curvature Wwst is the 
flexion and extension films. As you can see, there's a 
good reversal of the curve, there's no sitffness of the neck 


On bending it forward and bending it backward. It's what 
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I would call a normal motion study. 


Q Doctor, with relation to x-rays, is it possible for 


a doctor or a technician to position the head and the neck 
in a certain position so that it would lose its normal curve? 
A Yes. 
Q That can be done, isn't that true? 


Yes, if you pull the chin in, it will straighten it 


Q All right, sir, continue, please. 

A Now, these are--I will go over these briefly--these 
are two oblique views of the back which don't show anything 
significant that I could point out. I will show you more on 
the front view and the side view. This is the other oblique 
view. 

Of the lumbar spine. 

This is a front view of the lumbar spine or the spine 
from above the belt line to below the belt line. This is 
your pelvis, you're looking at the x-rays as if you're touting 


at the back of the patient, this left is on the patient's | 


left. In other words, you're looking at his back so to speak. 


| 
if 
| 
{ 
' 
| 
! 
| 
| 


There are five lumbar vertebrae. On this film, there's 

| 

a few little white spots here. What this represents is | 
from the prior myelogram that the patient had, these are a 


few droplets of Pantopaque, This film doesn't show anything 
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| of Significance. He had an exploration of 4, 5, but I can't 
| really pick out too much that--he's had too much bone removed. 
| Probably just a minimal removal of bone. 


Q Doctor, by looking at that particular x-ray, are 


you able to see any defect. in the L-4, L-5 area? 


A I see a suspiscious area, but I can't be definite. 
| But there probably is one. It looks like there's a little 
shadow in the outer end of the lamina of L=-4 on the right. 

Q Sir, that is the operative scene? 

A That would be my opinion, yes. 

Q All right, sir. 

A The side view of the low back, this is with the 
patient's--front is in this direction, this is his back here. 
There are, as we said previously, five lumbar vertebrae. 

5, 4, 3, 2, 1 is the way we usually count them. His opera- 
tion was at 4-5. As you progress on downward in the lumbar 
spine, these white squares represent a side view of the 
vetebral bodies of the back. And the dark spaces in between 
are the cushions between the bones and those cushions 
are your disc and it's this disc that ruptures and that's 
the thing that you operate to take out. 

On a normal x-ray of the lumbar spine, on the side view 
ordinarily as you progress on down, these disc spaces should 


be a ] le larger at each level, and you will note that this 
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space is a little bigger than this one. This is a little 


bigger than this one, this is » little bigger than this one. 


This one is not. This is a littl. smaller than this one. 
Whereas, this one again progresses to a larger. So. I would 
in my opinion--I think the patient does have some narrowing 
at L-4-5., Which would be commensurate with removal of the 
disc at that level. 

I don't see any other abnormal] findings other than the 
preexisting Pantopaque from the myelogram,. 

Q The only aknormal that you see is what? 

A Some narrowing, slight narrowing of the L-4=5, 
intervetebral disc space. 

Q Why is that narrowing there, doctor? 

A This would be compatable with the patient having 
an operation and removal of the dis material at the L-4-5 
level. 

Q In other words, the operation, the removal of the 
disc causes that narrowing; is that correct? 

A That would be my opinion, yes, sir, 

Q Thank you. 

Now, doctor, having examined him physically and having 
seen the x-rays and interpreted them, doctor, did you reach 
an opinion? 


A Yes, sir, I did. 
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Q Doct«r, would you be‘good enough to tell us what 


your opinion was with relation to this man's condition as it 


existed in February of 1575? 
THE COURT: April, I think he said. 
No, it was February 5, 1975, 
THE COURT: February 5th. 

A Yes, sir, At the time that I saw him I felt he had 
reached what medically we term maximum medical improvement, 
In other words, I would not expect his condition to get much 
better, I would not expect his condition to get much worse 
with further treatment or carther therapy or operations or 
anything of that nature. 

As far as the neck is concerned, I felt that he had no 


permanent disability to the neck, secondary to this accident. 


As far as the low back was concerned, I did feel that he 


' 


| did have a permanent disability in the low back area amounting | 
| to approximately ten percent of the body as a whole. In | 
other words, relating that disability of his back to the body | 
would decrease his function by approximately ten percent. 

Q Coctor, with relation to his--this ten percent 
disability that you stated-- 

A Yes, sir. 


Q Did you reach a conclusion as to whether or 


not he would be capable of performing any work? 
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A Yes. I disqualify myself as an occupational 


expert, but as far as his activities are concerned, I would 


recommend that he could do some form of work. In fact, I 
think this would probably be beneficial to him physically 

if not mentally. But I would limit him to doing no lifting 
over thirty pounds. I would not allow him to do any repeated 
bending or working in a bent over position for any prolonged 
period of time, say over five or ten minutes. I would not Bane 
him do any jobs that would require prolonged periods of 

walking or standing or prolonged periods of sitting without 


a break, say every thirty minutes or an hour where if he was 


sitting he could stand up and walk around, if he was standing, | 


he could sit down. 

Q Doctor, with relation -o his right foot, did you 
observe or determine any weakness in and about his right 
foot? 

A No, I could not determine any weakness of the foot. 
I went over this and checked the musculature and the re- 
flexes to it. I could not determine any weakness in the foot. 

Q Doctor, were you able to determine any reason or 
any necessity for his using a cane? 

A Ne, I couldn't. 

Q Is it your opinion, doctor, that he requires a cane 


or does he not require one? 
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A I don't see any reason for him to carry a cane. 


Usually he carries it in the wrong hand. 

Q What? 

A He carries it in the wrong hand anyway. If your 
right leg is involved, you carry the cane in your left hand, 
and you use your bad foot and your cane to walk on at the same 
time. But I really don't see any reason why he should be 
carrying a cane. From anything I can determine. 

Q All right, sir. 

Now, doctor, were you aware of the fact that this man 
was hypertensive? 

A Yes. As I say, I had some medical records on him, 
and he does have hypertension, 

Q Doctor, the hospital records of the Golden Isles 
Hospital, doctor, indicate-- 

THE COURT: Exhibit what? 

MR. SCHULTZ: Yes, sir, This is Exhibit 6, your 
Honor, 

Excuse me one second, your Honor. 

Q (Continuing) --that he has blood pressure of 140 
over 104 and that he weighs 260 pounds. Now, doctor, that 
is a high blood pressure, is it not? 

MR. LASSOFF: If your Honor please, may we stop 


leading the witness. 


468a 


Baird-direct 
Is that high blood pressure, doctor? 
That is above normal, yes, sir. That's high blood 


pressure, 


Q Sir, in your examination of this man, did you find 
him to be obese and over 260 pounds? 

MR. LASSOFF: Objection, your Honor, he's already 
testified that he was slightly-- 

THE COURT: Wait, wait, wait. This is your witness 
on direct examination. You may ask him whether a person of 
the plaintiff's height weighing 260 pounds is obese or not. 

MR. SCHULTZ: All right, sir. I will accept that, 
your Honor. 

Q Doctor, a person of six foot two, weighing 260 peoae 
in this particular plaintiff here, would you classify him as | 
obese? 

rN Yes, I classified him as slightly obese. . 

Q Doctor, that condition, combined with the high 


blood pressure, doctor, do you have an opinion with reasonable 


medical certainty as to whether or not that will diminish 


his live expectancy? 
A Yes, both of these conditions would have a tendency 


towards shortening your life span. 


| 
| 
| 
| 
! 
! 
| 
] 
! 


MR. SCHULTZ: Excuse me a minute, your Honor. 


| 
You may examine, sir. 
| 
| 
| 
| 


| 
| 
{ 
THE COURT: I suggest we--how long is your examinatio) 


going to be? 


MR. LASSOFF: A long time, your Honor. 


THE COURT: Don't say that. It's not going to be 


that long. 


MR. LASSOFF: I would say about a half hour, at 


THE COURT: I know you're not going to be 
finished by one o'clock so we will adjourn. 
Return at two o'clock, 


(Luncheon recess.) 
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AFTERNOON SESSION 


(Jury present.) 
DUKE BARNETT BAIRD, resumed, 


CROSS EXAMINATION 


BY MR. LASSOFF;: 


Q Dr. Baird, my client, Mr. Chiarello, came to your 
office alone in Florida, correct? 
A Yes. 
Q When he came to your office, did he bring with him 
certain materials that I had sent with him to give to you? 
A Yes, sir. 
Q Do you have those materials with you now? 
A Most of them. I believe so. 
May I see what you have, doctor? 
Yes, I think that is all that I have. I don't know 
this is from you. I think that was separate. 
That was separate? 
I think that was from your office. 
Q Thank you, doctor. 


Would it be correct to state, doctor, that this is the 


entire hospital record at the-- 


THE COURT: What are you talking about? The Rte 


and the record will not know what you're asking the doctor = 
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} unless you identify it. 


MR. LASSOFF: I was going to in the next word. 
Q Is that a copy of the hospital record of the 
| Golden Isles Hospital in Hollywood, Florida? 
MR. SCHULTZ: Objection, your Honor. 
COURT: What's the exhibit number? 
LASSOFF: That's the copy, your Honor. 
COURT: You put it in the record. 


LASSOFF: What he has in his hand is his own 


COURT: Which is exhibit what on this trial? 
LASSOFF: It's Exhibit 6. 
COURT: What's your objection? 

MR. SCHULTZ: If your Honor please, he's asking him 
is the thing that he holds in this hand, which was given to 
him by Mr. Lassoff, is that a copy of this hospital record? 
He'd have to sit there and compare each and every one of 
them. Mr. Lassoff gave it to him. 

THE COURT: You say Mr. Lassoff may have not sent 
him the correct copy of the record? 

“LIR. SCHULTZ: I don't know, judge. I'm not saying 
anything. I just don't know and I don’t see what probative 
value it has because he's got the original record that is in 


evidence here. 


- =. 8 & 
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THE COURT: He can show it to him and see if it is 
the same. 


MR. SCHULTZ: He'd have to compare each and every 


| 
j 
| 
| 
! 
! 
| 
| 
| 
| 
| 
| 


page, judge. 
THE COURT: Oh, come on. The doctor's an expert, | 

He goes through hospital records all the time. 

Q Doctor, here's the copy of the hospital record 
that is in evidence. Is that the hospital record that you 
examined in connection with reviewing the records in this 
case? 

A The one that I have in my hand, yes, sir. That's 
one of them. | 

Q Did you yourself also obtain a copy of the hospital | 
record or go to the hospital to see the record, the myelograms 


and the x-rays? 


A At Golden Isles, no, sir. 
Q You have never seen the myelograms or-- | 
A I looked at the myelogram here, but I don't think 


it was that one. 


Q The myelogram you looked at here was today? 


A Yes, sir. I have not looked at the myelogram at 
Golden Isles. 
Q Prior to examining Mr. Chiarello or after examining 


| 
| 
| 
| 
Mr. Chiarello, up until today, you have never seen the myelogra 
| 
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of Mr. Chiarello? 


A That's correct. 

Q Did you have the operative report with regard to 
the operation performed by Dr. Gervin on Thomas Chiarello 
at the time of your examination? 

A Yes. 

Would you tell me what the operative diagnosis was? 

MR. SCHULTZ: If your Honor please, I'm going to 
object. This is not cross examination. 

THE COURT: Overruled. 

A The operative report on this hospital record? 

Q Yes, sir. If you want I can find it for you 
quickly. 

A That's all right. 

Operation on 12/5/75, preoperative diagnosis, herniated 
nucleus pulposis L-4-5, post operative diagnosis the same, 
and in addition, he put marked epidural) adhesions. 

Q What are marked epidural cdhesions, doctor? 

MR. SCHULTZ: If your Honor please, may I respect- 
fully object? This is not cross examination. He's using 
this doctor to do what Dr. Gervin should be doing. 

THE COURT: That's proper cross examination. 
Objection overruled. First of all, it's in evidence. And 


second of all, Dr. Kaplan testified about this yesterday; his 
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doctor. Now he wants to ask your doctor about it. 


MR. SCHULTZ: Sir, it's not proper cross. 


THE COURT: Proper cross examination. 


MR. SCHULTZ: Z didn*t go into it, sir. 


THE COURT: Proper cross examination. It coes 
to his credibility. 


He's not limited exactly to what you went 


attack credibility. Go ahead. 
A What was the question again? 
Q What are subdural adhesions? 
A Epidural adhesions. 
Q Epidural. 
A These are adhesions about the spinal cord and/or 


the roots. 


Is that commonly called scarring? 
Yes, this could be called scarring, also. 
And is it scarring of the nerve and nerve roots? 
A Is what? 
Q This epidural adhesions, is that scarring of the 
nerve at that disc level and nerve roots? 
A Yes, sir. 
Q Doctor, did you have that hospital record at the 


time you dictated your report? Did you not? 


A Yes. 
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Q Can you show me anywhere in report where you 


mention epidural adhesions? 


A In my report? No. 


Q Isn't a finding of epidural adhesions a very serious, 


finding medically? 
A Not necessarily. It would depend upon what they're 
from. If it's a natural development of aging, whether it's 
a development of surgery, whether it's a development of 
myelograms. With the adhesions, just having the adhesions 
as such wouldn't necessarily céuse any symptoms. | 
Q Doctor, you also reviewed Dr. Gervin's reports pein 
to the operation, the operation report and the post operation 
report? 
A That's right. 


Q And it was Dr. Gervin's opinion in the hospital 


record that these adhesions were as a result of the herniated 


disc, is that not so? 

MR. SCHULTZ: Objection, your Honor. 

THE COURT: You mean that's not in the hospital 
record. 

MR. SCHULTZ: Sir, the hospital record, number one, 
speaks for itself-- 


THE COURT: That doesn't prevent the examiner from 


asking the expert witness about what is in the record. I 
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thought I clarified that. 

MR. SCHULTZ: Sir, he's asking for an opinion of 
Dr. Gervin. If Dr. Gervin is going to be here in rebuttal, I 
would have no objection. 

THE COURT: I'm sorry, but the record is in evidence 
for the jury to consider and give it whatever weight it wishes, 
regardless of whether Dr. Gervin is here or not. 


MR. SCHULTZ: If he would read from the hospital 


record the opinion he's talking about as opposed to Dr. Gervin’: 


reports, I would have no objection. 
THE COURT: Dr. Gervin's report is part of the 
hospital record. It is before this jury. 
Q Doctor-- 


MR. LASSOFF: May I withdraw the question, your 


May I have one copy of that record, please? 
Yes. 
Q Incidentally, doctor, what is the cause of epidural 
adhesions? 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 
A The cause could be from various things. Number 
one, it could just be due to the repeated trauma of everyday 


living. Number two, it could be due to an actual postoperative 
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type o£ scarring in the region. It could be due to the prior 
myelograms with the introduction of the Pantopaque into 


the column. 


It could be due to an old infection in the area. 
Q How about hemorrhage, doctor? 
A It could be due to hemorrhage in the area. 
Q What is a hemorrhage, doctor? 
A Bleeding. 
Q Bleeding in the spinal canal? 
A Well, hemorrhage is bleeding. It's not bleeding 
in the spinal canal. 
THE COURT: I don't gather there is any claim of 


that in this report, that there was bleeding in the spinal 


canal? 
MR. LASSOFF: I believe both Dr. Kaplan and [-. 
Friedman testified that the cause of the scarring was bleeding} 


at the disc site, which is inside the spinal column. 


THE COURT: He did not testify to that. He testified 


about the bleeding at the epidural. If you want to bring out 
where the epidural is, you can do that, if you wish. 


Where is the epidural adhesion that we referred 


Epidural would be inside of the spinal canal. 


So, in order to get these adhesions in the spinal 
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canal, wouldn't the bleeding have to be inside the spinal 
canal? 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 

MR. SCHULTZ: It assumes that hemorrhages cc.ne only 
from bleeding in the spinal canal, and he said there are 
several causes. 

THE COURT: But he's asking about this one. It's 
proper to ask about one of them. 

A As I understand your question, there's a scarring 
in this=-could you ask it again? 

Q In order to have epidural scarring inside the spinal) 
canal, would there have to be hemorrhaging within the spinal 
canal? 

A If the scarring was from hemorrhaging, yes. 

Q Thank you. Doctor, would you read the operative 


report to the jury? 


A Yes. This is an operation 12/5/75, and the operatioh- 


MR. SCHULTZ: If your Honor please, before this, may 
I respectfully object? This was read by Dr. Kaplan. I | 
didn't go into this on direct. 

THE COURT: I have already made my ruling that what 


you went into on direct is not the only limitation put on 


cross examining, counsel. He may test this man's credibility 
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no matter how he wants to test it and he's not limited 
simply by ycur questioning. That is fundamental, Mr. 
Schultz. Your objection is overruled, please progeed. 

You now have a continuing objection ind the same 
ruling. 

MR. SCHULTZ: All right. Thank you, your Honor, 

A The operation is a right hemi-laminectomy with 
neurolysis and excision of herniated nucleus pulposis L4-5, 

The procedure. Do you want me to just read this verbatim 
all the way through? 

Q Yes. 

A "The patient was placed under general endotracheal 
anesthesia and returned to the bolstered prone position with 
good flexion at the lumbosacral interspace. Skin incision 
was made from L5-L3 with sharp dissection down to lumbodorsal 
fascia, then all ligamentus and muscular attachments to the 
spinous processes and lamina of L3, L4, and L5 were severed 
from their attachments on the right and retracted on the right | 
with the use of a Taylor retractor. 

"Initially the L3-4 interspace was identified and opened 
but with a negative epidural exploration. X-rays confirmed 
that we were at L3~4 and our attention then went to L4-5. 
Yellow ligament was excised. A lamina Spreader was placed 


into the interlamina L4 space and a generous hemi-laminotomy 


| 
| 
| 
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was performed. There was marked epidural scarring and marked 
>pidural venous’ engorgement. The veins were cauterized by 
the use of bipolar cautery. Working carefully under 4-power 
| magnification excised through =he scar and were able to 
identify the L4 nerve and retract -it medially. The nerve 
was scarred to the posterior longitudinal ligament and on 
mobilizing it the ligament was opened and free disc was 
bulging through. We continued the mobilization of the L4 
nerve root and retracted it carefully. We then performed a 
disc excision using curets as well as pituitary rongeur and 
excised approximately 8 cc. of degenerative disc material. 
We used upgoing pituitary rongeurs as well az the Scoville 
down-biter to cross over to the left side. Following 
a good decompression the epidural space was carefully ex- 
pleved to a ‘@ that there was no free fragment of disc 
there. 

"A generous foramenotomy at L4-5 was then performed. 
The nerve roct was seen to be markedly adherent with scar and 
frayed. There was a small rent in the dural sleeve and this 
was closed with a single 4-0 silk suture and overcoated with 
a pledget of Gelfoam. The wound was irrigated with copious 
} amounts of Bacitracin solution. Closure performed to the 
| deep muscle and lumbodorsal fascia and interrupted 3-0 to 


the superficial fascia; interrupted 4-0 to the subcutaneous 
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tissue; a running 3-9 Ethiflex to the skin. Estimated 


blood loss 1000 cc. Blood replacement was 500 cc. and the 


patient was returned to the recovery room in satisfactory 
condition." 

Q Doctor, what is the significance of marked epidural 
scarring and marked epidural venous engorgement? 

A The marked epidural scarring to me would indicate 
that there was scarring at the level that he was exploring 
with adhesions to this level. The venous engorgement could 


be a couple of things. It wouldn't necessarily be due to 


trauma but it would be due to--it could be due to an rateakion 


in that area, which there's no evidence of, or it could be 
due to the positioning of the patient, some way or another 
appiyimg pressure to the abdomen when the patient is placed 
face down; and one ofthe theories is it raises the entire 
abdominal blood pressure, which causes engorgement of the nerve 
roots. 

Q Could it also be due to the scarring of the venous 
engorgement? 

A It would be due more to an inflamation than to a 
scarring. 

Q But there was no sign of inflamation? 

A That's correct. 


Q So there was no inflamation? 
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Not that there is any indication of. 


Q In the absence of ithe inflamation, would 


due to the scarring? 

A Possibly. 

Q Thank you. 

Doctor, what does this mean, the nerve root was seen 
to be markedly adherent with scar and frayed? 

A I don't know if he's describing it well. It's hard 
to interpret. What I would suspect here is that the nerve 
root was adherent to the surrounding tissues with scar. It 
may have been frayed from trying to release those adhesions 
to the scarring and this would also be fortified by the 
fact that there is a small rent or a tear of the dural sleeves, 
It would seem that this was--the nerve root was scarred down 
and that in releasing it and getting it loose, it was-- 
became frayed and that it was torn. The covering was torn. 

Q Doctor, would there be any way in the world that a 
man could have marked epidural scarring and marked epidural 
venous engorgement with no pain? 

MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 

Py That would be a speculative type of answer. I 

would imagine that you could have these but I don't see any 


way you could prove it one way or the other. In other words, 
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is there anyone walking around without pain that's got 


epidural scarring engorgement? No way to answer that. 


Q Doctor, from your medical experience as a specialist, 


where you have marked epidural scarring of the spinal canal, 
isn't that a cause of severe pain and wouldn't you know if een 
had it? 

MR. SCHLUTZ: Objection, your Honor, please. 

THE eceiies, We'll strike the second part. Wouldn't 
you know if you had it. I will let the question stand at 
that point. 

A They frequently feel that when you go into operate 

that there is scarring at that particular level. You don't 


know if there's scarring above that level or below that 
| 
| 


level and whether that actually is the cause of the symptomolo 
| or not. 
MR. LASSOFF: I move to strike the answer. 
I haven't finished. 
THE COURT: I won't strike the answer. 
MR. LASSOFF: It's not what I asked him. 
THE COURT: Certainly it is. 
I haven't finished, either. 
Okay. 
Most frequently, the cause of the pain at that level, 


ii 


i and why you are going in has nething to do with the scarring. 
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| 
| 
| 
| 
| 


|| You're going in for a ruptured disc and it's removal of the 


|| ruptured disc. The scarring is merely an incidental occurrenc¢ 

| which may be caused by the ruptured disc. | 
Q Doctor, I want you to assume now that we have no 

| accident and we have no ruptured disc and we have a man 28 

far as he knows in perfect health, but he has marked epidural 

scarring that has never been diagnosed. Would that marked 

epidural scarring--wouldn't he be aware of pain in the back? 


mMR. SCHULTZ: Objection, if your Honor please. 


THE COURT: He can't answer it. He said before it's: 


too speculative. 
Q In your experience, 
A No way I can answer that. 
MR. SCHULTZ: Objection, if your Honor please. 

Q Now, doctor, these are findings, aren't they, that 
| are in this operative report, surgical findings and a 
diagnosis? 
| A Well, they're in this operative report, yes. 

Q And they are on a post operative diagnosis? 

A Yes. 

Q Can you tell me why there is no mention of epidural 
| adhesions or scar tissue or nerve damage in your report? 


A I don't see why--what it would be doing in my 
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